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PREFACE 

The existing very excellent works on Oommon Law 
Pleading are too extensive in scope to be adequately 
covered in the time alloted to elementary pleading and 
practice in most of the law schools. Particnlarly is this 
true of the evening law schools. I have endeavored to 
outline the subject, and wherever practicable, to supple- 
ment the principle announced by pertinent and illustra- 
tive cases. It has not been attempted to show the origin 
or historical development of actions, that work having 
been already adequately accomplished in the existing 
more pretentious works upon the subject. The author 
has quoted liberally from, and acknowledges himself 
indebted to Andrews-Stephen's Common Law Pleading 
and Professor B. Boss Perry's Common Law Pleading, 
either of which works may be profitably used in connec- 
tion with these outlines and cases. 

FEANCIS X. BUSCH. 

Chicago, December, 1913. 
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INTRODUCTION 

The importance of the study of the science of Com- 
mon Law Pleading in Illinois cannot be over-empha- 
sized. The Common Law System, as distinguished from 
the Code System, has always prevailed in this state. 
Statutes have from time to time been enacted removing 
many purely arbitrary and artificial distinctions. A 
liberal statute on the allowance of amendments at any 
time before judgment, and a wise and liberal interpre- 
tation of that statute, has relieved the ancient system of 
many, if not all, of its objectionable features. As a sys- 
tem of pleading, as existing in Illinois, it is clearly 
defined, easily understood and certain. The theory of 
pleading, the order, structure and office of pleas of dif- 
ferent character remain substantially unchanged. Pitt's 
Sons Mfg. Co. v. Commercial National Bank, 121 111. 582, 
VI 111. Notes, p. 124. 
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CHAPTER I 

EXTRA-LEGAL REMEDIES 

Remedies. The law sjlffei^ no wrong withont a rem- 
edy (ubi jus, ibi remedium}%\: ^. 
Bemedies Classified. Ben^^dies'-iure : 

(a) Extra-legal, and 

(b) Legal 
Extba-Legal Bemedies, defined. Extia-legal remedies 

are remedies available in those extraordinaq:-^]^!^ unus- 
ual situations, wherein a man is allowed to -^ ^-{jsdfe the 
law in his own hands ^^ and redress his own wrengs. /. 
Extba-Legal Bemedies, entjmebated. Five such me£h-' 
ods were recognized at common law : 

1. By seK defense. 

2. By recaption and reprisal 

3. By entry upon lands. 

4. By abatement of nuisances. 

5. By distress. 

1. Self Defense. By this is meant the necessary pro- 
tection of one^s person or property; also, necessary 
defense against injury to wife, parent, child or servant. 

2. Recaption and Reprisal. The right one has who has 
been unlawfxdly deprived of his personal property to 
retake the property wherever he can find it, provided he 
can do so without committing a breach of the peace. 

3. Entry upon Lands. The right one has who has been 
unlawfully ejected from his real property to re-enter and 
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take possession thereof, provided he can do 80 without 
conunitting a breach of the peace. 

4. Abatement of Nuisances. The right one has to 
summarily remove or destroy a nuisance, provided he 
can do so without committing a breach of the peace. 

5. Distress. The summary taking of personal prop- 
erty out of the possession of a wrong doer into the cus- 
tody of the party injured to procure satisfaction of a 
wrong committed. (Perry's Common Law Pleading, 
p. 16.) At common law the right of distress was most 
frequently exercised in the taking of personal property 
of the tenant for non payment of rent in arrears, and the 
taking of cattle damage feasant for the payment of the 
damage done by the cattle. Jbi.*IU^ois the right to dis- 
train the goods of a tenan)r*fpr*lion payment of rent in 
arrears is given by staiule;-'(Secs. 7054-7073 Jones &. 
Addington's 111. Stfttrj^^JBr/and Sees. 16 to 34 of Chapter 
80 Hurd's Eevi9*^.Statate8, 191L) 
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CHAPTER n 
COURTS 

Court and Suit, defined. A legal remedy necessarily 
contemplates a suit in a court of law. 

A suit is a lawful demand of one's right (BL Gomnt 
m, 116.) 

A court is a place where justice is judicially admin« 
istered. 

CouETs, Classified. Courts are either: 

(a) CouBTs OF Begobd. 

Defined: A judicial, organized tribunal, 
having attributes, and exercising functions 
independently of the person of the magis- 
trate designated to hold it (Bouvier's Law 
Die.) The record of such a court cannot be 
impeached. 

(b) CouBTs Not of Becobd. 

Defined: One whose proceedings are not 
required by law to be kept The proceedings 
of such courts, if questioned, are to be de- 
termined like any other disputed fact 
Courts are either of : 

(a) Gekebal. Jubisdiotion. 

Defined : A court has general jurisdiction 
when it is given by law jurisdiction unlimited 
as to subject matter, amount in controversy 
or the character of the parties. (Cyc. Law 
Die p. 408.) 

(b) Limited Jubisdiotion. 

Defined: A court having a jurisdiction 
over cases of certain classes or of all classes 
but limited as to parties or amount involved. 
Courts are either of: 



4 COURTS 

(a) OfilGIKAIi JUBISDIOTIOir. 

Defined : A court where a matter may be 
brought as a new suit 
(b) Apfblulte Jusisdiotion. 

Defined: A court having jurisdiction by 

law to review the proceedings of an inferior 

court 

Principal Common Law Courts in England. The 

principal conmion law courts^ as they existed in England, 

were: 

1. CouBT OP Bjkg^s Bench 

JuBiSDiCTioN — Control of all inferior jurisdictions 
directly or as a court of appeal; original jurisdiction 
in trespass vi et armis; conspiracy, deceit and actions 
on the case alleging fraud. 

2. CouBT OF Common Pleas 

JuBiSDiCTioN — ^Exclusive original jurisdiction of causes 
between private persons. 

3. COTJBT OF EXCHEQTJEB 

JuBiSDiCTioN — Originally, only causes that concerned 
the King^s revenue. 

4 CouBT OF Exchequer Chambeb 

JtnaiSDiCTioN — ^Exclusively appellate, composed of 
judges of any two of the foregoing courts, to revise 
the judgments of the third. 

5. House of Lobds 

JuBiSDiOTiON — ^Mostly appellate. Supreme judicial tri- 
bunal from whose judgment no further appeal is per- 
mitted. 

Illinois Courts. The courts, as they exist in Illinois, 
are as follows: 
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illinois cox7rt8 5 

1. Supreme Coubt 

ObxginajL Jueisdiotion — Cases affecting the revenue; 
Mandamus; Habeas Corpus. 

Appellate Jtjbisdiction — ^AU cases made appealable 
by statute from the Appellate Court ; appeals from other 
courts directly where there is involved (1) a freehold, 
(2) validity of a statute, (3) a franchise, and (4) criminal 
cases, not misdemeanors. 

2. Appellate Coubt 

JuKBDiCTroN — ^Appellate (only) of all cases from in- 
ferior courts except cases noted above, appealable di- 
rectly to the Supreme Court. 

3. CiECuiT Coubt 

• 

JuBiSDioTioN — General original jurisdiction of all 
cases civil and criminal, at law and in equity, except as 
special' jurisdiction is given other courts by law; ap- 
peals from justices of the peace and Probate Court 
(tried de novo). 

4. SUPEBIOB CoUBT OP CoOK CoUNTY 

JuBiSDiOTiON — (Same as the Circuit Courts). 

5. County Coubt 

JuBiSDicTioN — Proceedings affecting collection of 
taxes and assessments, concurrent jurisdiction with Cir- 
cuit Court in all cases where justices of the peace have 
jurisdiction where amount involved does not exceed 
$1,000, appeals from justices of the peace (tried de 
novo) J and in counties where no Probate Court: mat- 
ters of probate, settlements of estates of incompetent 
and deceased persons, matters relating to guardian and 
ward, and apprentices. 

« 

6. Pbobate Coubt 

JuBisDioTioN — ^In counties having a population of over 
70,000 : All matters of probate, settlement of estates of 

C. I* p.— 2 
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incompetent and deceased personSi matters affecting ap- 
prentices, matters relating to guardian and ward. 

7. JtrsTicBs OP tHB Peace 
(Outside of the City of Chicago) 

JuBiSDiGTiON — Special limited jurisdiction given by 
statute. See Chapter 79 Jones & Addington's HI. Stat. 
Ann. 

8. Municipal Coubt op Chicago 

JuBisDiCTioN— Special limited jurisdiction, given by 
statute. See Sees. 3313-3385 Jones & Addington's HL 
Stat Ann. and Sees. 264 to 330, Chapter 37, Kurd's HL 
Eev. Stat (1911). 

9. City Coubts 

Special limited jurisdiction, given by statute. See 
Sees. 3289-3312 Jones & Addington's 111. Stat. Ann. and 
Sees. 240 to 263, Chapter 37, Kurd's 111. Eev. Stat 
(1911). 



CHAPTER in 
EXTSAORDINABY REMEDIES 

Remedies, classified Legal Remedies are either: 

(1) Extraordinary, or 

(2) Ordinary. 

ExTBAOBDiNABY RsMEDDBS. The extraordinary legal 
remedies are: 

1. Writ of Mandamtts, 

2. Writ of Certiorari. 

3. Writ of Quo Warranto. 

4. Writ of Prohibition. 

5. Writ of Procedendo. 

6. Writ of Habeas Corpus. 

1. Mandamus, defined. A Writ of Mandamus is an 
extraordinary legal writ issuing ont of a court of com- 
petent jurisdiction directed to an inferior court, publio 
officer or corporation, commanding the performance of 
some act clearly enjoined upon the respondent (the one 
to whom the writ is directed) by law. 

2. Cebtiobabi, DEFINED. A Writ of Certtoraft is a com* 
mon law writ issued from a Superior Court directed to 
an inferior court or inferior tribunal exercising judicial 
functions commanding the latter to certify and return to 
the former a record in a particular case. The purpose 
of the writ is to correct an unlawful exercise of a juris- 
diction where no adequate remedy exists to review the 
proceedings of such inferior court or tribunal. 

3. Quo Warranto, defined. A Writ of Quo Warranto 
was originally a writ issued from a court of competent 
jurisdiction to correct the usurpation of corporate fran- 
chises. The writ is now regarded in England and most 
of the United States as the appropriate means of testing 
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the right to exercise corporate franchises, whether pub- 
lic or private, to correct the misuser, non-user or abuse 
of such franchises and to try title to the possession of 
public offices. 

4. Prohibitiok, DBFiNEn. A Writ of Prohibition is an 
extraordinary judicial writ issued out of a court of 
superior jurisdiction and directed to an inferior court 
or tribunal exercising judicial functions for the purpose 
of preventing such inferior tribunal from usurping a 
jurisdiction with which it is not legally vested, 

5. Pboobdbndo, defined. Where a case has been re- 
moved from an inferior court by certiorari, prohibition 
or otherwise, and it has been determined by the Superior 
Court that the matter in question was improperly re- 
moved from the inferior court, the writ of procedendo 
issues from the Superior Court to the court from which 
the case was removed and directs it to proceed with the 
further hearing and determination of the case. 

6. Habeas Cobpus, defined. A Writ of Habeas Corpus 
is a writ directed to a person detaining another, com- 
manding him to produce the body of such person before 
the court at a given time and place, to abide the deter- 
mination of the court as to the lawful custody of such 
person. 

SoiBE Facias, defined. The Writ of Scire Facias, 
while not strictly an extraordinary remedy, may be con- 
sidered here. 

Scire Facias is a name given to proceedings of two 
different classes. It is used to designate an original 
action brought to repeal letters patent, charters, etc. 
In a second sense, it is used to designate a judicial 
writ issued out of a court in which a case is pending, 
to make persons who have subsequently acquired legal 
interests in the case parties to the proceeding, to 
remedy defects in records, to revive a judgment, etc. 
Wbits of Ebbob. Writs of Error are extraordinary 
writs but will be later considered in connection with pro- 
ceedings after verdict. 



CHAPTEB IV 
ACTIONS AND THEIR CLASSIFICATION 



classified. Ordinaiy legal remedies are 
classified into: 

Real, or those brought for the specific recovery of lands, 
tenements and hereditaments, or some interest therein. 

Mixed, or those brought for both the si)ecific recovery 
of lands, tenements or hereditaments, and damages for 
injury sustained in respect to such property. 

Personal, or those brought for the specific recovery of 
goods or chattels, damages for torts to the person, to 
real and to personal property and breaches of contracts. 

(A) Beal Actions. The principal real actions at 
eonmion law were: 

1. Writ of right 

2. Writ of formedon. 

3. Writ of dower. 

4. Writ of right of dower. 

1. Writ of Right, defined. This was the appropriate 
common law remedy for the specific recovery of lands 
where the claimant was seized in fee. (Now obsolete.) 

2. Writ of Formedon. This was the appropriate 
conunon law remedy for the specific recovery of lands 
and tenements in fee tail or remainder or reversion after 
the determination of an estate tail. (Now obsolete.) 

3. Writ of Dower. This was the appropriate com- 
mon law remedy for the specific recovery of a widow ^s 
dower, where no part of it had yet been assigned to her. 
(Now obsolete.) 

'4. Writ of Right of Dower. This was the appropriate 
common law remedy for the specific recovery of the re- 
mainder of a widow's dower, where there had been an 
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attempted assignment of dower, hut the undow contended 
she had not received a full third. (Now obsolete.) 

(B) Mixed Actions. The principal mixed actions at 
common law were: 

1. Writ of Quare Impedit. 

2. Waste. 

3. Ejectment.^ 

1. The Writ of Quare Impedit. This was the remedy 
provided to try a disputed title to an advowson. (Now 
obsolete.) 

2. The Action of Waste. This was the form of action 
most frequently brought against a person in possession 
of land (although it might be brought against a stranger) 
by a reversioner or remainderman for the recovery of 
the property wasted, and (by Statute 6 Edward 1, C. 5) 
treble damages. This action has been abolished in Eng- 
land, and entirely superseded in this country by a more 
complete remedy in equity. 

3. The Action of Ejectment. At common law eject- 
ment was the later appropriate remedy to recover poses- 
sion of an estate in real property of which one has been 
unlawfully deprived, together with damages for the un- 
lawful detention. In Illinois, see Chapter 45 Jones & 
Addington^s 111. Stat. Ann. or Hurd^s Eev. HL Stat 
(1911). 

(C) Pebsonal Actions. The personal actions exist- 
ing prior to the passage of the Statute of Westminster 
2nd (13 Edward 1, C. 24) were: 

1. Ex Contractu (in contract) — ^Debt; Detinue; Cov- 
enant; Accoimt. 

2. Ex Delicto (in tort) — Trespass; Replevin. 

The personal actions which arose as a result of the 
passage of the Statute of Westminster 2nd were : 

1. Ex Contractu — Trespass on the case on promises 
(assumpsit) .t 

2. Ex Delictcv— Trespass on the case in trover ; Tres- 
pass on the case, or, as now generally called * * Case. * * 

* Ejectment, while not strictly speaking a mixed action, is usuallj so 
dassified. 

t Originally a tort action. 
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Actions Ex Contractu 

Debt. The action of debt lies where a party claims 
the recovery of a liquidated or certain sum of money to 
be dne him. 

Assumpsit. The action of assumpsit lies where a 
party claims damages for breach of a simple contract, 
i. e,, not under seal. Such contract may be oral or writ- 
ten, express or implied. 

FoBMS OF Assumpsit. Assumpsit is general or speciaL 

GBNBRAii Assumpsit. This is so called because of the 
uniformly brief statement of frequently arising causes of 
action. These forms are usually called the common 
counts. All are for the recovery of money. These so- 
called common counts are further classified: 

(a) Indebitatus assumpsit — ^for the recovery of 
money loaned, money had and received, interest, eta 

(b) Quantum meruit — ^for work and labor, where no 
fixed price was agreed upon. 

(c) Quantum valebant — for the value of goods where 
no fixed price was agreed upon. 

(d) Account stated — for the recovery of a sum of 
money shown to have been previously agreed upon by 
the parties as the correct amount due. 

SPBCiAii Assumpsit. Special assumpsit is the appro- 
priate remedy to recover a sum of money alleged to be 
due for breach of an express simple contract. 

Covenant. This was the appropriate action at com- 
mon law for the recovery of damages for the breach of 
a contract under seal. 

Account. This was the appropriate action at com- 
mon law to compel an accounting and settlement where 
one person claimed a balance from another as the result 
of a series or interchange of charges and credits. This 
action is obsolete in England, and has been almost en- 
tirely superseded in this country by the more efficacious 
remedy afforded in equity, i. e., a bill for an accounting. 

Detinue. This was the appropriate form of action 
for the recovery in specie of personal chattels from one 
who had acquired possession of them lawfully but who 
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detained them without right, also for damages for the 
unlawful detention. 3 Bl. Comm. 151. It is distinguish- 
able from replevin, post, which lies for the recovery of 
goods where the original taking was unlawful. The action 
of detinue has fallen into disuse, the action of replevin 
now lying to recover goods in specie, whether wrong- 
fully taken or wrongfully detained. 

Actions Ex Delicto 

Trespass. The action of trespass is for the recovery of 
damages for injuries forcefully committed : 

(a) Against the person — called trespass vi et armis. 

(b) In the unlawful taking and carrying away of the 
personal property of another — called trespass de bonis 
asportatis. 

(c) In unlawfully entering upon the land of an- 
other — called trespass quare clausum f regit. 

While the disting^shing characteristic of trespass is 
an injury committed with force or violence, the force or 
violence may be either actual or impUed. 

Replevin. At common law this was the appropriate 
form of action to recover personal property in specie, 
which had been unlawfully taken. 

Trover. The action of trover is for the recovery of 
damages for the wrongful conversion of personal prop- 
erty. In form, the action is based on a legal fiction that 
the defendant found the goods, knew the owner thereof, 
but converted the goods to his own use. 

Case. The action of trespass on the case, or ^'Case,'' 
as it is usually called [excluding trespass on the case on 
promises (assumpsit) and trespass on the case in trover] 
lies where a party sues for damages for any tort to per- 
son or property where trespass will not lie. Case lies 
for the recovery of damages for indirect injury as dis- 
tinguished from direct or forceful injury. This distinc- 
tion between trespass and case has been abolished in 
Illinois by statute. 



CHAPTEE V 
ELECTION OF REMEDIES 

Defined. The election of a remedy consists in choos- 
ing upon which one of two possible theories the com- 
plaining party will base his action. 

What Election Involves. This choosing of a remedy, 
or election, as it is more properly called, may involve 

(a) Waiving a tort, and implying a contract, or 

(b) Waiving a contract, and sning in tort. 
Examples of States of Fact Pebmitting an Election 

OF Bemedies: 

1. A shipper contracts with a carrier for the trans- 
portation of goods. The goods are lost through the 
carrier's negligence. Here the shipper may, at his 
option, sue for breach of the contract, or waive the 
contract and sue in tort. 

2. A hires a horse for a certain journey, agreeing to 
pay a certain compensation therefor. He so carelessly 
and immoderately drives the horse on a di£ferent jour- 
ney that the horse dies. Here, again, the injured 
party may elect whether to sue on the contract or in 
tort. 

A very recent case illustrating this convertibility of 
actions, where a passenger was injured while riding on 
the street car of a common carrier, is Chudnovski v. 
Eckles, 232 HI. 312. The opinion of the Court by Mr. 
Justice Dunn is as follows: 

**The only question presented by this appeal is 
whether or not the municipal court of Chicago had juris- 
diction of the subject matter. The municipal court held 
that jurisdiction was conferred upon it by the first clause 
of section 2 of the Municipal Court act, and the appel- 
lants contend that such construction makes the clause 
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violative of section 22 of article 4 of the constitutioii 
of the State and of the fourteenth amendment of the 
constitution of the United States. 

** Section 2 of the Municipal Court act (Laws of 1905, 
p. 158) enumerates the cases of which the court shall 
have jurisdiction, as follows: * First, all actions on con- 
tracts, express or implied, when the amount claimed by 
plaintiff exceeds one thousand dollars ($1,000) and all 
actions for the recovery of personal property or for the 
recovery of damages for the conversion of or injury to 
personal property when the value of the property on 
(or) the amount of damages sought to be recovered, as 
claimed by the plaintiff, exceeds one thousand dollars 
($1,000). • • • Fifth, all other suits at law, for the 
recovery of money only, when the amount claimed does 
not exceed one thousand dollars ($1,000).' 

** Appellants contend that the words * contracts, ex- 
press or implied,* in this section, do not include cases for 
personal injuries. They seek to apply to the construction 
of these words a distinction between constructive con- 
tracts, or fictions of law adapted to enforce legal duties 
by actions of contract, and implied contracts, which arise 
under circumstances which, according to the ordinary 
course of dealing and the common understanding of men, 
show a mutual intention to contract. 

**In the interpretation of statutes, words are to be 
taken in their ordinary meaning in general and popular 
use, unless some absurd or injurious consequence would 
result, or it is apparent from the whole law and other 
laws in pari materia that a different meaning was in- 
tended. The meaning and intent of the legislature must 
be ascertained from the words employed, and where there 
is no ambiguity there is no room for construction. *It 
is not allowable to interpret what has no need of inter- 
pretation, and, when the words have a definite and pre- 
cise meaning, to go elsewhere in search of conjecture in 
order to restrict or extend the meaning. Statutes and 
contracts should be read and understood according to the 
natural and most obvious import of the language, with- 
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out resorting to subtle and forced construction for the 
purpose of either limiting or extending their operation. ' 
City of Beardstown v. City of Virginia, 76 HI. 34. 

*'The term ^implied contract* is a familiar one in the 
law. By reason of the relation of the parties or the 
existence of an obligation or duty a contract may be 
implied by law which the party never actually intended 
to enter into and the obligation of which he did actually 
intend never to assume. Whether or not it accords with 
scientific terminology to call an obligation imposed by the 
existence of a duty an implied contract, yet in the ordi- 
nary use of language by courts and writers it has been 
almost universally so called. * Implied contracts,' says 
31ackstone, 'are such as reason and justice dictate, and 
which, therefore, the law presumes that every man has 
contracted to perform, and upon this presumption makes 
him answerable to such persons as suffer by his non-per- 
formance.' (3 Com. 158.) In the sixth subdivision of 
his classification of implied contracts which arise from 
natural reason and the just construction of the law, he 
saysi: * The last class of contracts, implied by reason and 
construction of law, arises upon this supposition: that 
every one who undertakes any oflSce, employment, trust 
or duty, contracts with those who employ or entrust him, 
to perform it with integrity, diligence and skill; and if 
by his want of either of those qualities any injury accrues 
to individuals, they have their remedy in damages by a 
special action on the case.' (Ibid. 163.) And among the 
instances of implied contracts are mentioned those of the 
common inn-keeper to secure his guest's goods in his 
inn, of the common carrier to be answerable for the goods 
he carries, and of the common farrier that he shoes a 
horse well without laming him. 

** 'The law presumes or implies from the fact of re- 
ceiving, as common carriers, the passenger to carry for 
hire, a contract' {Frink v. Potter, 17 HI. 406; North 
Chicago Street Railroad Co. v. Williams, 140 id. 275; 
West Chicago Street Railroad Co. v. Manning, 170 id. 
417.) It is not difficult to cite decisions in many juris- 
dictions recognizing the existence of a contract between 
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carrier and passenger from the mere fact of the relation. 
Busch V. Interborough Rapid Transit Co. 187 N. Y. 388 ; 
Cincinnati, Lawrenceburg and Aurora Electric Street 
Railroad Co. v. Lohe, 68 Ohio St. 101 ; Dwinelle v. New 
York Central and Hudson River Railroad Co. 120 N. Y. 
117 ; MacKay v. Ohio River Railroad Co. 34 W. Va. 65 ; 
Jacksonville, St. Augustine and Halifax River Railroad 
Co. V. Mitchell, 32 Fla. 77 ; Aiken v. Southern Railway Co. 
(Ga.) 62 L. E. A. 666; Knoxville Traction Co. v. Lane, 
103 Tenn. 376; O'Rourke v. Citizens' Street Railway Co. 
103 id. 124; Pavlin v. Canadia/n Pacific Railroad Co. 52 
Fed. Eep. 197. 

**Hutchinson on Carriers (vol. 3, sec. 1403) says: 'As 
in the case of common carriers of goods and merchan- 
dise, the carrier of passengers may be sued for an injury 
to the passenger by his negligence, either in assumpsit 
for the breach of the contract, whether express or im- 
plied, to carry safely, or in an action on the case for the 
wrong,' and dtes Knights v. Quarles, 2 Brod. & Bing. 
102 ; Magee v. Navigation Co. 46 Fed. Eep. 734, and Rail- 
way Co. V. Russ, 57 id. 822. We have examined (hose 
cases' and they clearly sustain the text of the author. 

**The distinction between contracts implied by law 
from the existence of a plain legal obligation, without 
regard to the intention of the parties or even contrary 
thereto, and contracts implied in fact from acts or cir- 
cumstances indicating their mutual intention, is unim- 
portant in this case. All alike come within the natural 
and usual meaning of the words * implied contract.* *In 
that large class of transactions designated in the law as 
implied contracts, the assent or convention which is an 
essential ingredient of an actual contract is often want- 
ing. Thus, if a party obtain the money of another by 
mistake it is his duty to refund it, not from any agree- 
ment on his part, but from the general obligation to do 
justice which rests upon all persons. In such case the 
party makes no promise on the subject, but the law, ** con- 
sulting the interests of morality," implies one, and the 
liability thus arising is said to be a liability upon an im- 
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plied contract — Argenti v. 8<m Francisco j 16 Cal. 282; 
Maine on Ancient Law, 344. ' Pacific Mail Steamship Co. 
V. Joliffe, 2 Wall. 450. 

** Instances of contracts implied by law without any 
actnal meeting of the minds or mutual understanding 
of the parties, or even contrary to the manifest intention 
of one sought to be charged, are cases where one man has 
obtained money from another by oppression, imposition, 
extortion or deceit, or by the commission of a trespass ; 
cases where necessaries have been furnished to a wife 
wrongfully abandoned by her husband, though he has 
given notice that he will not be responsible ; cases of the 
decoying away of another's servant and making use of 
his labor. This is, however, not a case in which the 
contract was not willingly entered into, even though the 
law and the ordinances of the city fixed its terms. The 
corporation of which appellants are the receivers was 
voluntarily organized and voluntarily constructed its 
raUways in the streets of Chicago and began their oper- 
ation. It must have obtained the right to do so by virtue 
of an ordinance or ordinances voluntarily accepted by it. 
Having done so, its presence in the streets and operation 
of its railway were a continuing offer to every individual 
desiring transportation upon the terms fixed by law and 
the ordinances, and, when the offer was accepted by any 
individual presenting himself to be so carried, a contract 
was completed. 

^ * There is nothing in any part of the act indicating that 
the words * contract, express or implied,' were used in 
other than their natural and ordinary sense. Such sense 
is not qualified in any way by the statutes, which counsel 
for the appellants contend have given a legislative con- 
struction to these words. While it is true that actions 
of trespass vi et armis for an injury to the person and 
actions on the case are not within the jurisdiction of a 
justice of the peace, we know of no reason why such mag- 
istrate has not jurisdiction of an action for a breach of 
contract of carriage resulting in an injury to the pass- 
enger, where the amount claimed does not exceed his 
jurisdiction. Whether a plea of set-off would be sus- 
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tained to such action or whether the time limited for the 
commencement thereof is two or five years wo do not 
decide, but it is very clear that neither the legislature nor 
the courts have given to the expression ^contracts, ex- 
press or implied, ' any technical or limited meaning other 
than the words naturally bear. The municipal court 
rightly held that the act conferred jurisdiction of this 
action. 

'^Appellants contend that under this construction so 
much of the act as gives the municipal court jurisdiction 
of actions on contracts, express or implied, where the 
amount claimed by the plaintiff exceeds $1,000, is con- 
trary to the constitution of the state and the fourteenth 
amendment to the constitution of the United States, be- 
cause it is class legislation and because it denies equal 
rights and privileges to persons having the same rights 
under the law. The act applies to every individual and 
corporation and to every contract, in a suit involving the 
requisite amount. The legislature was required to define 
the jurisdiction of the court. The basis adopted, so far 
as the question here involved is concerned, was the 
amount claimed and the kind of action. In regard to the 
kind of action the statute conferred jurisdiction in all 
cases for the recovery of money only, and we see no rea- 
son why this was not a legitimate exercise of the legis- 
lative power. In regard to the amount, $1,000 was 
adopted as the line of demarcation, and to confer juris- 
diction the amount claimed in actions on contracts must 
exceed that sum and in all other actions must not. The 
character of the wrong done or of the breach of the con- 
tract has nothing to do with the question of jurisdiction. 
If the suit is for the recovery of money only, the court 
has jurisdiction, subject to the limitation as to the 
amount claimed. If the contract alleged in the decla- 
ration in this case had been an express one, signed by the 
parties, no question as to the jurisdiction could have 
arisen. But if the existence of a contract is a proper 
basis for conferring jurisdiction it cannot be material 
whether such contract is express or implied, and it can- 
not be class legislation or a denial of equal rights if the 



CONSIDERATIONS DETEBMINING EI/EOTION 19 

statute conferring jurisdiction applies to all cases on 
contracts. 

**Tlie judgment is aflSrmed/* 

Principal Considerations Determining the Election of 
Remedies. In order to intelligently select the most ap- 
propriate remedy under all the circumstances of a par- 
ticular case it is essential to have in mind the principal 
considerations affecting or controlling the selection of 
the remedy. These may be briefly stated to be : 

(a) Disability of the parties. 

(b) The survival of the action. 

(c) Statute of Limitations. 

(d) Set-off and recoupment. 

(e) Nature and extent of the damages recoverable. 

(f ) Nature and extent of the remedy. 
Disability of the Pabtibs. Infants (except for neces- 
saries), persons non compos mentis, and married women 
(at common law) are incapable of making a valid con- 
tract. They are liable for their torts. Hence, when a 
state of facts is presented where the defendant is under 
such disability, and the facts admit of an election, the 
pleader will sue in tort. 

SuBvivAL OP the Action. At common law the general 
rule was that contract actions survived the death of the 
person entitled to sue for the breach, and the suit might 
be maintained or continued by the personal representa- 
tives or heirs of such person. At common law personal 
torts did not survive the death of the person injured. 

Statute op Limitations. When a state of facts is pre- 
sented admitting of an election between an action ex con- 
tractu and one ex delicto, it may frequently happen that 
the Statute of Limitations has barred the tort action but 
not the contract action. Generally speaking, the Statutes 
of Limitations provide a longer time in which to bring 
contract actions than tort actions. 
In Illinois the General Limitations are: 

1. For the recovery of land no action can be com- 
menced unless brought within twenty years after the 
right of action accrues, nor within seven years, where 
the person possessed of the land holds under claim or 
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color of titley and has paid all the taxes and assess- 
ments levied against the property for seven successive 
years. 

2. Actions for slander, libel and for damages for 
death by wrongful act must be commenced within one 
year next after the cause of action accrued. 

3. Actions for damages for injury to the person, 
false imprisonment, malicious prosecution, abduction, 
seduction, criminal conversation, and for the recovery 
of a statutory penalty must be commenced within two 
years next after the cause of action accrued. 

4. Actions on unwritten contracts, awards of arbi- 
trators, damages done to real or personal property, to 
recover personal property, and all other civil actions 
not otherwise provided for must be commenced within 
five years next after the cause of action accrued. 

5. Actions on written contracts, and all written evi- 
dences of indebtedness must be commenced within ten 
years next after the cause of action accrued. 

Jones & Addington's 111. Stat. Ann., Sees. 7196, 7199, 
7201, 7202, 7208-7211. 

Set-Off and Eeooupment. The pleader may be in- 
fluenced in his election of remedies by the fact that the 
defendant has a set-off or has a right to recoup against 
the plaintiff. In such a situation the pleader will elect 
to sue in tort rather than in contract, because you cannot 
plead a set-off or recoup in tort, as you can in contract. 
The distinction between set-off and recoupment, and the 
proposition of law that unliquidated damages growing 
out of tort cannot be set off, is very clearly stated by Mr. 
Justice Waterman in Lloyd S Co, v Mfrs. & Merchants 
Warehouse Co., 102 111. App. 553 : 

**Eecoupment is a defense arising out of the subject- 
matter of the plaintiff *s claim. It is an innovation upon 
the strict rules of the common law, sanctioned by the 
courts for the purpose of doing equity between the par- 
ties ; it tends to promote justice and avoid a multiplicity 
of suits. It is necessary that this defense iarise out of and 
be connected with the transaction or contract upon which 
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the suit is brought, but it is not essential that the oppos- 
ing claims should be of the same character. 

**A claim originating in tort may, by way of recoup- 
ment, be set up as a defense to a claim growing out of 
contract, provided both arise out of the same subject- 
matter and are susceptible of adjustment in one section. 
Waterman on Set-off and Recoupment, Sees. 463-464. 

"Set-off is a counter demand which the defendant has 
against the plaintiff; it usually arises out of a trans- 
action extrinsic to the plaintiff's cause of action; and if 
the set-off allowed be more than the allowable claim of 
the plaintiff, judgment for the excess may, in the action, 
be awarded t(^ the defendant against the plaintiff. 
Waterman on Set-off, Sec. 2 ; Kmgman v. Draper, 14 111. 
App. 577 ; Steere v. Brownell, 124 HI. 27 ; East v. Crow, 
70 ni. 91. 

** Unlike the defense of recoupment a claim for dam- 
ages based upon a tort can not be set up against one 
founded entirely upon contract. Set-off must be pleaded 
or interposed under notice; recoupment may be had 
under the general issue. 

"What is said, many times, to the effect that unliqui- 
dated damages can not be set off, has reference only to 
unliquidated damages arising out of tort.'' 

The Natuee and Extent of the Damages. The gen- 
eral rule of recoverable damages for breach of contract 
is such damages as proximately flow from the breach and 
were reasonably in the contemplation of the contracting 
parties. The general rule of recoverable damages in tort 
is all damages proximately resulting from the wrong- 
ful act, whether such damages could reasonably be con- 
templated or not, and regardless of any question of in- 
tent. 

In actions ex delicto punitive or exemplary damages 
are recoverable in actions grounded on malice. No such 
damages are recoverable in actions ex contractu. 

The damages recoverable, all other things being equal, 
may properly influence the pleader to sue in tort rather 
than in contract. 

C. L. p.— 3 
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Natxjbb and Extent of the Bemedy. The nature and 
extent of the remedy may influence the choice between 
an action in tort and in contract. In most states in 
actions ex delicto sounding in fraud or malice a capias 
ad respondendum may issue against the defendant. Such 
a remedy is not ordinarily available in actions ex con- 
tractu. 



CHAPTER VI 
PARTIES TO ACTIONS 

Nowhere have the general rules for the making of 
proper parties plaintiff and proper parties defendant in 
actions ex delicto and ex contractu been better stated 
than in Dicey 's ** Treatise on the Rules for the Selection 
of the Parties to an Action.'' 

The following is an abridgment of Dicey 's Rules, only 
the general rules being given, the matter of proper 
parties in particular relationships being left for refer- 
ence to the main work. 

Dioby's Rules fob the Selection of the Pabties PiiAiK- 
TiFF AND Defendant in Actions Ex Contractu 

AND Ex Delicto 

the PEBSONS who can sub AND BE SUED 

Eule 1.* All persons can sue and are liable to be sued in 
an action at law. 

Exception 1. FelonSy outlaws, and alien enemieB cannot sae. 
Exception 2. The sovereign, foreign soToreigns and ambaasadon 
can not be saed. 

GENEBAL BULBS AFFLIGABLE TO ALL ACTIONS 

Rule 2. No action can be brought except for the infringe- 
ment of a right. 

Rule 3. No action can be brought except for the infringe- 
ment of a common-law right. 

Subordinate Eule. Where one person has a legal and another an 
equitable interest in the same property, anj aetion in respect of 
such property must be brought by the person who has the legal 
interest. 

* The original numbering has been followed. 

23 
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Snle 4. An action may be brought for every infringe- 
ment of a *4egal right/* 

Exception 1. Where the injury amounts to a publie nuisance, un- 
less the plaintiff has suffered from it particular damage. 

Rule 5. The same person can not be both plaintiff and 

defendant. 
Bnle 7. No person can be sued who has not infringed 

upon the right in respect of which the action is brought. 
Rule 8. Every person can be sued who infringes upon 

the right of another. 

Exceptions, as in Bule 1. 

Rule 9. The liability to be sued cannot be transferred or 
assigned. 

Exceptions: Novation, assignment of liabilities which run with the 
land, and assignment by operation of law, i. e., bankruptcy, mar- 
riage, etc. % 

ACTIONS ON CONTRACT — ^PIiAINTIFF&— GBNBBAL BULBS 

Rule 10. No one can sue for the breach of a contract who 
is not a party to the contract. 

Exceptions: Contract of insurance, and party in privity for whose 
benefit the contract was made. 

Rule 11. The person to sue for the breach of a simple 
contract must be the person from whom the considera- 
tion for the promise moves. \ 

Exception 1. Actions by a person appointed by statute to sue on 

behalf of others. 
Exception 2. Actions which can be brought either by a principal 

or an agent. 
Exception 3. Some actions for money had and received. 

Rule 12. The person to sue for the breach of a contract 
by deed is the person with whom the contract is 
expressed by the deed to be made ; i. e., the covenantee. 

Exception: Covenants which run with the land. 
Subordinate Eule. No one can sue on a covenant in an indenture 
who is not mentioned among the parties to the indenture. 

Rule 13. All the persons with whom a contract is made 
must join in an action for the breach of it. 

Exceptions: As to dormant partners, and contract with two or more 
common carriers. ' 

Rule 14. One and the same contract, whether it be a 
simple contract or a contract by deed, can not be so 
framed as to give the promisees or covenantees the 
right to sue upon it both jointly and separately. 
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Rule 16. The right of action on a contract made with sev- 
eral persons jointly passes on the death of each to the 
survivorsy and on the death of the last to his represen- 
tatives. 

ACTIONS ON CONTRACTS — ^DBFBNDAJJTS— OBNBRAIi BUIfiS 

Rule 46. No person can be sued for a breach of contract 
who is not a party to the contract. 

Exception : Assignees of covenants which run with the land. 

Rule 47. The person to be sued for the breach of a 
simple contract is the person who promises or allows 
credit to be given to him. 

Exception 1. Actions against a person appointed hj statute to be 

sued on behalf of others. 
Exoeptian 2. Actions on some contracts implied by law or actions 

on quasi contracts. 

Rule 48. The person to be sued for the breach of a con- 
tract by deed is the person by whom the contract is 
expressed by the deed to be made, i. e., the covenantor. 

Rule 49. Where several persons are jointly liable on a 
contract, they must all be sued in an action for the 
breach thereof, i. e., joint contractors must be sued 
jointly. 

Exception 1. Where a co-contractor has become bankrupt. 

Exception 2. Where a claim is barred against one or more joint 
debtors, and not against others. 

Exception 3. Where a co-contractor is resident out of the jurisdic- 
tion. 

Exception 4. Where an action is brought against common carriers. 

Exception 5. Where an action is brought against a firm, some of 
the members of which are nominal or dormant partners. 

Exception 6. Where the co-contractor is an infant or a married 
woman. 

Rule 50. Covenantors or other contractors may be at 
once jointly and severally liable upon the same cove- 
nant or contract, in which case they may be sued either 
jointly or severally. 

Rule 51. The liability to an action on contract cannot be 
transferred or assigned. 

Exception 1. Where there is a change of credit hj an agreement be- 
tween all the parties. 

Exception 2. Wliere there are covenants between lessor and lessee 
which run with the land. 
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Rule 52. The liability to an action on a contract made by 
several persons jointly, passes at the death of each to 
the survivors, and on the death of the last to his rep- 
resentatives. 

ACTIONS FOB TOBT — ^PLAINTIFFS — GBNEBAIi BULBS 

Snle 78. No one can bring an action for an injury which 
is not an injury to himself. 

Bnle 79. The person who sustains an injury is the per- 
son to bring an action for the injury against the 
wrongdoer. 

Subordinate Bale 1. The peison to sne for tuaj interference with 
the immediate enjoyment or posseseion of land or other real prop- 
erty IB the person who has possession of it, and no one can soe 
merely for saeh an interference who has not possession. 

Subordinate Bute 2. For any permanent injury to the value of land 
or other real property, L e., for any act which interferes with the 
future enjoyment of or title to the land, an action may be brought 
by the person entitled to a future estate in it, L e., by the 
reveraioner. 

Subordinate Bule 3. Any person may sue for an interference with 
the possession of goods, who, as against the defendant, has a 
right to the immediate possession of such goods; and no person 
ean sue for what is merely an interference who has not a right to 
the immediate possession of the goods. 

Subordinate Bule 4. Any person entitled to the reversionary inter- 
est in goods (i e., the reversioner) may bring an action for any 
damages to such interest, or, in other words, to his right of ultimate 
possession. 

Snle 80. Persons who have a separate interest and sus- 
tain a separate damage must sue separately. 

Persons who have a separate interest, but sustain a 
joint damage, may sue either jointly or separately in 
respect thereof. 

Persons who have a joint interest must sue jointly 
for an injury to it. 

Eule 81. The right of iELction for a (personal) tort can- 
not be transferred or assigned. 

Snle 82. Where several persons have a joint right of 
action for a tort it passes on the death of each to the 
survivors, and on the death of the last (if the right be 
one that survives) to his representatives. 
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AOnONS FOB TOBT — DBVBNDANT8 — GBNIEBAL BUXBB 

Rule 96. No person is liable to be sued for an injury of 

which he is not the cause. (Exception: Lessee of a 

public railroad) 
Eule 97. Any person who causes an injury to another is 

liable to be sued by the person injured. (Exception: 

Where persons are protected from actions for torts by 

their positions, e. g.j a judge.) 
Rule 98. One, or any, or all of several joint wrongdoers 

may be sued. (Exception: Persons sued as joint 

owners of land.) 
Enle 99. The liability to be sued for a tort can not be 

transferred or assigned. (Exception: Assignment by 

death.) 
Enle 100. Each wrongdoer's separate liability to be 

sued for a tort passes on his death (if it survives at 

all) to his i>ersonal representatives. The joint liability 

of several wrongdoers passes on the death of each to 

the survivors. 

Note: The original numbering has been followed. 

OF MIS-JOINDEB AND NON-JOINDEB OF PABTIES 

NoN-JoiNDEB^ DEFINED. Failing to join the necessary 
parties plaintiff in an action, or failing to join the neces- 
sary parties defendant in an action is called a non- 
joinder of parties. 

Mis-JoiNDEB^ DEFINED. Joining as a party plaintiff a 
person who has no legal interest in the suit, or joining 
as a party defendant a person who is not a proper party 
defendant is called a mis-joinder of parties. 

Consequences of Mis-Joindeb. At common law the 
consequence of a non-joinder or mis-joinder of parties 
was serious, for the error could be taken advantage of 
on demurrer, plea in abatement, after verdict on a motion 
in arrest of judgment, or upon writ of error. In modern 
practice, liberality in the granting of amendments has 
partly relieved of the serious consequences of mis- 
joinder or non-joinder of parties, but the pleader should 
carefully study his case and the rules applicable to 
parties before instituting suit. 
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The Original Writ. An action was commenced in the 
conri; of King's Bench or Common Pleas by Original 
Writ. 

OBiGiNAii Wmt, defined. An original writ was a 
mandatory letter issuing out of a court; of chancery, 
under the great, seal, and in the king's name, directed to 
the sheriff of the county where the injury is alleged to 
have been committed, containing a statement of the cause 
of complaint, and commanding the defendant to satisfy 
the claim ; and, on failure to comply, summoning him to 
appear in the court named, and show cause for non- 
compliance with the writ. In some cases it only required 
the sheriff to enforce the appearance of the defendant 
Andrews-Stephen's Com. Law PL, pp. 109-110. 

The Praecipe. In modem practice suits are begun by 
the filing of a praecipe, which in Illinois is in substan- 
tially the following form : 
** State of Illinois) Circuit Court of Cook County. 

County of Cook ] ' Term, A. D., 191 . . 

A. B., plaintiff. 1 

V. l (Kind of action.) 

C. D., defendant.] 

Damages $ 

The clerk of said court will issue a summons in the 
above entitled cause to said defendant in a plea of (state 

the kind of action) 

to the damage of said plaintiff. . . in the sum of 

dollars, direct the same to the sheriff 
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of Cook County to execute and make it returnable to the 

. . • Term of said Court, A. D. 191. . 

G, H., Plaintiff's Attorney. 
To E. F., Clerk. 

Chicago, 191.." 

The Summons. Upon praecipe being filed, the clerk 
of the court issues a summons, directed to the sheriff, 
which in Illinois is in substantially the following form: 
"State op Illinois) 
County op Cook \ 
The People of the State of Illinois, 
To the Sheriff of said County, Greeting: 

We command that you summon C. D. if he shall be 
found in your county, personally to be and appear before 
the Circuit Court of Cook County, on the first day of the 
term thereof, to be holden at the courthouse in tiie City 
of Chicago in said Cook County, on the third Monday 

of A. D. 191. . to answer 

unto A. B., in a plea of (state kind of action), to the dam- 
age of said plaintiff. ., as it is said, in the sum of 

dollars. 

And have you then and there this writ 
with an endorsement thereon, in what man- 
ner you shall have executed the same. 

Witness : E. F., Clerk of our said Court, 
and the seal thereof, at Chicago, in said 

County, this day of 

A. D. 191.. 

Clerk.'' 

The Appearance. The defendant, having been duly 
served with summons, is compelled to appear. 

Appeabanoes. Appearances were anciently oral and 
consisted in the defendant being brought into court by 
a capias or voluntarily coming into open court to answer 
the plaintiff. 
Appeabances, Kinds op. Appearances are either: 

(a) Personal, or 

(b) By attorney. 

An appearance by attorney may be substantially as 
follows : 
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"Statb of Illinois) 
County of Cook ) 

In the Circuit Court of Cook County. 



A. B. 

V. 

C. D. 



C. D. 

or ats. 

A. B. 



I hereby enter the appearance of C. D., defendant in 
the above entitled cause, and of myself as his attorney. 

E. F., Attorney for Defendant'^ 

General and Special Appeabanoes. Appearances are 
also either: 

General, where the defendant appears for all the 
purposes of the case, or 

Special, where the defendant appears for a single 
purpose, as for instance to contest the legality of tiie 
service of summons. 



CHAPTER Vin 
THE PLEADINOS 

Pleadings, deflnecL Pleadings are the formal written 
allegations and counter-allegations of the plaintiff and 
defendant in a suit at law. 

Objects of Pleading. The objects of pleading are : 

(a) To arrive at an issue— being a point of fact or 
law affirmed by one side and denied by the other. 

(b) To establish a record of the points in dispute 
between the parties to prevent the same controversy 
from being litigated a second time. 

(c) To apprise the court and the opposing party of 
the respective grounds of claim and defense. 

Obdeb of Pleadings. The pleadings in their order 
are: 

Declaration, 
Plea, 

BepUcation, 
Rejoinder, 
Sur-rejoinder, 
Bebutter, 
Sur-rebutter. 
To any one of the above the opposing party may inter- 
pose a demurrer, the nature and functions of wMch are 
later discussed in this chapter. 

The Declaration. The declaration is the plaintiff's 
formal written statement of his cause of action. 
The formal parts of the declaration are : 

1. The caption, designating the court. 

2. The title, stating (a) who brings the suit, (b) 
against whom it is brought, and (c) the form of the 
action. 

31 
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3. The inducement, being a preliminary recital of 
the facts out of which the subsequently alleged breach 
or wrong arose. 

4. The charge, being the statement of facts consti- 
tuting the breach or wrong. 

5. The ad damnum or laying of damages. 

6. Production of suit, the formal allegation ** there- 
fore he brings this suit, etc.,*' (unnecessary and, as 
originally used, obsolete). 

7. Signature of plaintiff, or his attorney. 

FoBM OP Deglabation in Assumpsit. The following 
is a typical declaration in assumpsit, being a combina- 
tion of the common counts and special assumpsit in a 
suit brought by the payee of a certain promissory note 
against a guarantor : 
'* State op Illinois) ^ 

V SIS' 

CouNTT OP Cook ) 

In the Circuit Court of Cook County. 

(General Number 
TeraiNo 

A. B., plaintiff, by E. F., his attorney, complains of 
C. D., defendant, of a plea of trespass on the case on 
promises : 

For that the defendant on the 18th day of January, 
A. D., 1913, in the county aforesaid, was indebted to the 
plaintiff in the sum of five thousand dollars for goods, 
chattels and effects before that time sold and delivered 
by the plaintiff to the defendant, at his request; and in 
the like sum for goods, chattels and effects before that 
time bargained and sold by the plaintiff to the defend- 
ant, at his request; and in the like sum for work and 
services before that time done and bestowed, and 
materials for the same work furnished, by the plaintiff 
for the defendant at his request ; and in the like sum for 
money before that time lent by the plaintiff to the 
defendant, at his request ; and in the like sum for money 
before that time paid and expended by the plaintiff for 
the use of the defendant, at his request ; and in the like 
sum for money before that time received by the defend- 
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ant for the use of the plaintiff; and in the like sum for 
interest on divers sums of money before that time for- 
borne by the plaintiff to the defendant, at his request^ 
for divers spaces of time before then elapsed; and in 
the like sum for money found to be due from the defend- 
ant to the plaintiff on an account then and there stated 
between them; and being so indebted, the defendant, in 
consideration thereof, then and there promised the 
plaintiff to pay him, on request, the several sums of 
money so due to him as aforesaid. Yet the defendant, 
though requested, has not paid the same, or either of 
them, or any part thereof to the plaintiff, but refuses 
so to do ; to the damage of the plaintiff of five thousand 
dollars ($5,000), and therefore he brings this suit, etc. 
Fob That, Also, one X., a corporation, on the 12th day 
of May, A. D., 1907, in the county aforesaid, made its 
certain promissory note, and thereby then and there 
promised to pay to the plaintiff, or his order, the sum of 
twenty-five hundred dollars ($2,500) on the 12th day of 
May, A. D., 1908, for value received, with interest there- 
on at the rate of six per cent per annum until paid, and 
thereupon, on the day first aforesaid, in consideration 
that the plaintiff, at the request of the defendant, would 
accept and receive of the said X. the said note, the de- 
fendant by his endorsement thereon guaranteed the pay- 
ment of the said sum of money, and promised the plain- 
tiff to pay to biTn the same according to the tenor and 
effect of the said note, if the said X. should not so pay 
the same ; and the plaintiff avers that he thereupon, con- 
fiding in said undertaking of the defendant, then and 
there accepted and received of the said X. the note afore- 
said, and although the day of payment in said note speci- 
fied has elapsed, the said X, did not, nor would, on that 
day, or at any other time, pay to the plaintiff the amount 
of said note, or any part thereof, but refused so to do, 
whereof the defendant on the day last aforesaid had 
notice, yet the defendant has not paid to the plaintiff the 
amount of said note, or any part thereof, but refuses so 
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to do; to the damage of the plaintiff of five thousand 
dollars ($5,000), and therefore he brings this suit, etc. 

A. B., by E. F., his attorney/' 
FoBM OF Deolabation in Tobt. The following is a 
typical declaration in tort (trespass on the case) : 
n ^- ** State op Illinois.) ^^ 

Captxon County OF Cook. ^«- 

In the Cibotjit Cotjbt op Cook County. 

^ ^- I General No 

Q ^^ / Term No 

A. B., plaintiff, by E. F., his at- 

tomey, complains of C. D., defend- 

^*'^ ant, of a plea of trespass on the 

case: 

Fob That, heretofore, to-wit, 
November 12, 1911, the defendant 
owned, operated and controlled a 
certain street car known as an Ash- 
land avenue car, on to-wit, Ash- 
Inducement land avenue, a public street in the 

City of Chicago, County and State 
aforesaid, and at or near and across 
a certain other public street in said 
city, county and state, to-wit, Mad- 
ison street ; and then and there the 
plaintiff, in the exercise of all due 
and proper care for his own safety, 
started to cross Ashland avenue, 
to-wit, at or near Madison street, 
and then and there the defendant 
80 negligently, carelessly, wrong- 
fully and improperly ran, man- 
aged and operated its certain north 
bound AsUand avenue street car, 
on said Ashland avenue, that then 
and there thereby the same ran 
into, upon, against and over the 
plaintiff, who was thereby then and 
there thrown down to, upon, and 
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Charge 



against the street and pavement 
there, and was thereby greatly 
hurt, bmised, contused, wounded 
and injured, and divers of the bones 
of plaintiff's body were broken, and 
he became sick, sore, lame and dis- 
ordered, and has so remained for a 
long space of time, to-wit, from 
thence hitherto, and is permanently 
injured. During all of which time 
the plaintiff suffered and under- 
went great bodily and mental pain 
and anguish, and was hindered 
and prevented from attending to 
his usual affairs and business by 
him during that time to be per- 
formed and transacted, and was 
compelled to and did lay out, ex- 
I)end and become liable for a large 
sum of money, to-wit, fifty dollars 
($50), in and about endeavoring to 
be cured and healed of the said 
wounds, injuries, sicknesses and 
disorders, so occasioned, as afore- 
said. 

To the damage of the plaintiff in 
the sum of five thousand dollars 
($5,000), and therefore, he brings 
this suit, etc. 
A. B., by E. F., his attorney.'' 
Demurrer, defined. A demurrer is a formal written 
objection to the legal sufficiency of a pleading. 
EaNDS OF Demtjbbbb. Dcmurrers are either : 

General — ^which except to the sufficiency of the pre- 
vious pleading in general terms, and reach defects of 
substance only, and 

Special — ^which point out specifically the defects in 
the previous pleading and are necessary in order to 
reach mere formal defects, and 
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Production of Suit 

Signature 
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General-Spedal — a combination of both of the above 
and designed to reach defects of substance and form. 

Example of a GEKEBAii Demubbeb : 

"State op Illinois, ) 
County op Cook. ) * 

In the CntoxjiT Coubt op Cook County. 
A. B. 

V. 

C. D. 

And the defendant C. D., by E. F., his attorney, comes 
and defends the wrong and injury, when, etc., at, etc., 
and says that the said declaration by the plaintiff above 
pleaded is insufficient in law for the defendant to make 
answer unto ; * wherefore, for want of a sufficient decla- 
ration in this behalf the defendant prays judgment, and 
that the plaintiff may be barred from maintaining his 
aforesaid action. 

C, D., by E. F., his attorney.'* 

example op a special demubbeb: 

Form is the same as for general demurrer down to the 
asterisk, and then proceeds : 

**And for grounds of demurrer thereto the defendant 
says : 

First, that said declaration is double in that it alleges 
two separate and distinct kinds of negligence. 

Second, in that the same is not signed,'* (such other 
formal defects as may be present), and concludes the 
same as the general demurrer. 

The Effects of Demubbeb. 

1. A demurrer admits all such matters of fact as are 
well pleaded. 

2. The effect of a demurrer is to open up the entire 
record. In considering the demurrer the court may 
carry back the demurrer, as it is called, to prior plead- 
ings, and the court will give judgment against the 
party in whose pleadings occurred the first svhstantiai 
error. 
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The effect of a demurrer, in opening np the entire 
record, and carrying the demurrer back to the first sub- 
stantially defective pleading is ably illustrated by Mr. 
Justice McAllister in Cleveland v. Skinner , 56 HI. 500: 
The pertinent portion of the opinion is as follows : 

^^The remaining question arises upon the judgment of 
the court in overruling appellant's demurrer to appel- 
lee's replications. This question involves, not only the 
sufficiency of the replications, but of the pleas also. It 
is an established rule that, upon the argument of a de- 
murrer, the court will, notwithstanding the defect of the 
pleading demurred to, give judgment against the party 
whose pleading was first defective in substance. 1 Chit- 
ty's PI. 668. 

**The replications to the second and third pleas, and 
the first replication to the fourth, set up as a matter of 
avoidance, that an original summons returnable on the 
4th of October was served upon Morgan, one of the bail, 
on the 22nd of September, and that the service men- 
tioned in the pleas was an alias summons issued on the 
18th of October and returnable on the 1st Monday of 
November, and though the surrender set forth in the 
pleas was made before the return day of that summons, 
yet, inasmuch as no surrender could be made after the 
return day of the original, even by one not served with 
it, the surrender was, therefore, void. To these replica- 
tions appellant demurred, and the demurrer was over- 
ruled. The replications were based upon an erroneous 
view of the statute, and, consequentiy, were bad. The 
whole subject of the law, as to the steps to be taken, and 
by whom, to discharge bail by surrender of the principal, 
is settled by the provisions of section 5, chapter 14 of 
the Eevised Statutes. Gear v. Clarky 3 Gilm. 64. 

"By that section it shall be lawful for the defendant, 
in an action in any court of record, when bail shall have 
been given according to that chapter, to surrender him- 
self, or for his bail to surrender him, to the court in 
which the suit may be pending, during the sitting thereof, 
or, in vacation, to the sheriff of the county in which the 
process was served, at any time before the return of 

C. U p.— 4 
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the process which may he sued out against him as hail. 
If the surrender shall be made during the sitting of the 
court, an entry shall be made on the records of the court, 
stating the surrender and commitment of the defendant 
to the custody of the sheriff; if in vacation, the bail or 
principal shall obtain a certified copy of the bail bond 
from the sheriff or clerk^ in whosesoever possession the 
some may be, and shall deliver himself, or be delivered 
by his bail, to such sheriff, who shall indorse on the copy 
an acknowledgment of the surrender and file it in the 
office of the clerk of the court where the action is pend- 
ing. When all this is done, the bail is not discharged, 
for the section proceeds thus: *Upon giving notice of 
the surrender, whether made in term time or vacation, 
to the plaintiff, or his attorney, and paying the costs of 
the action against the bail, if any have accrued, the bail 
shall be discharged from all liability; the defendant 
shall be committed to the jail of the county, there to re- 
main until discharged by due course of law. * 

* * The construction we give to this section is, that when 
several become bound as bail, and suit is commenced 
upon the bond against all, the surrender of the princi- 
pal, either by himself or by one of his bail, before the 
return day of the original summons in that suit, would, 
upon notice and payment of costs, discharge aU. But, 
if service of the summons be upon one only, and he, 
failing to make the surrender of the principal, becomes 
fixed as bail, an alias summons is issued, but before the 
return day thereof another of the bail surrender the 
principal, then, although such surrender will not dis- 
charge him whose liability is already fixed, yet, upon no- 
tice and payment of costs, will discharge, not only the 
one making the surrender, but all his co-defendants not 
served with the original summons. This construction 
of the statute shows these replications to be bad. 

**The second replication to the fourth plea, alleging 
that the surrender in the superior court was made in the 
absence of the plaintiffs, and without notice to them, is 
likewise bad. The notice required by the statute is, not 
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of the' intention to make the surrender, but of the fact 
after it has been made. 

**It is, no doubt, a great hardship, and is one to which 
we are not insensible, but we are compelled to afiSrm this 
judgment The appellees declared upon a bond duly ex- 
ecuted by appellant and others. The declaration con- 
tained a cause of action. The pleas £Qed on behalf of 
appellant denied neither the execution or breach of the 
bond, but attempted, aside from the one first pleaded, 
which we have already seen was bad, to set up the sur- 
render of the principal as a discharge. In neither of the 
pleas setting up that defense is it averred that any no- 
tice of the surrender was given to the plaintiffs or their 
attorneys, or that the appellant, or any other person, 
had paid, or caused to be paid, the costs of the action 
against the bail. Indeed, so far from averring payment 
of costs, the pleas purport to be a defense to all the cause 
of action, except the costs. From this circumstance it 
is inferable, though of no consequence in deciding upon 
the pleas, that the costs of the suit against the bail were 
not, in fact, paid at all. 

**The notice and payment of costs required by the 
statute are indispensable prerequisites to the discharge 
of the bail, and it is as essential that they should be 
averred in the plea as the fact and mode of the surren- 
der itself. As appellant's pleas were all bad, he was the 
party whose pleading was first defective in substance, 
and the judgment against him upon the demurrers was 
proper. 

* * The judgment of the court below must be affirmed. 

^^ Judgment affirmed. *' 

Election to Plead or Demur. What are the practical 
considerations that will influence the pleader to plead 
or demur! It is not always advisable to demur to a bad 
pleading. The following are some practical general 
rules to be kept in mind : 

1. If the defect is one of form only, it can be cured 

by amendment 
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2. Even though the defect is formal, it may be ad- 
visable to demur in order to compel a more specific 
statement. 

3. If the defect is one of substance, which in the 
nature of the case, cannot be remedied by amendment, 
a demurrer may finally dispose of the case. 

4. If the defect is one of substance, which an amend- 
ment can supply or correct, it is well to consider if the 
defect is such as would be cured by verdict. If it 
would not be cured by verdict the matter could be 
taken advantage of after verdict, i. e., by a motion in 
arrest of judgment. 

Defects in Pleading, how cured. Defects in pleading 
are cured: 

1. By amendment, 

2. By pleading over without demurrer, and 

3. By verdict. 

Amendments. Anciently at common law no amend- 
ments were permitted. Statutes were later passed in 
England giving the right to amend in many instances, 
and these statutes encouraged a liberality on the part 
of the courts toward amendments of pleadings generally, 
particularly as to formal defects. In Illinois the statute 
provides that amendments can be made either in mat- 
ters of form or substance at any time before judgment. 
It must be borne in mind, however, that an amendment 
introducing a new cause of action, rather than restating 
the cause of action originally alleged, is open to a plea 
of the Statute of Limitations, if filed after the statutory 
period has run. The case of Chicago City Railway Co. 
V. McMeen, 206 HI. 108, VHI HI. Notes p. 388, is illustra- 
tive of the distinction between em amendment stating 
a new cause of action and an amendment merely restat- 
ing the original cause of action.* The pertinent portion 
of the opinion is as follows : 

**The principal question for our determination is 
raised by the second contention of the appellant It is 
urged that the amendment to the declaration introduces 

* For other cases on amendments stating new cause of action and restating 
original cause of action, see XIV HI. Dig. Ann., Sees. 257-260, p. 36. 
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a new cause of action, and was barred by the statute of 
limitations, which had ran previous to the filing of the 
amendment. The general rule of law applicable in this 
state is unquestioned. We have repeatedly held that, 
where an amendment introduces a new cause of action, 
it is regarded as a new suit, conamenced when the amend- 
ment is filed, and the summons issued originally is in- 
effectual to toll the statute of limitations, if in fact the 
amendment is filed after the expiration of the statutory 
period. Fish v. Farewell^ 160 111. 236. Where, however, 
an amendment to a declaration introduces no new cause 
of action, but merely restates in a different form the 
same cause of action as set up in the original declaration, 
the suit is commenced at the time of the issuance of the 
original summons, and the filing of the amendment re- 
lates back to the date of the smumons, and the statute of 
limitations is not a bar to the amendment. Chicago, 
Burlington & Quincy Raiiroad Co. v. Jones, 149 111. 361, 
VI HI. Notes p. 1072, 24 L. B. A. 141, 41 Am. St. Sep. 
278; Phelps v. Illinois Central Railroad Co., 94 111. 548, 
V 111. Notes p. 72; Wolf v. Collins, 196 lU. 281; Chicago 
S Eastern Illinois Railroad Co. v. Wallace, 202 111. 129, 
VIII lU. Notes p. 292. 

^^The original declaration in the case at bar states, in 
effect, that the plaintiff became a passenger on a certain 
train of the defendant on the railroad running on State 
street and was carried to a point between Thirty-eighth 
and Thirty-ninth streets on said State street, at which 
place the accident occurred. The amendment substitutes 
* Cottage Grove avenue* for * State street,' so that, as 
amended, the declaration avers that he was a passenger 
on the Cottage Grove avenue line, and that the accident 
occurred on Cottage Grove avenue between Thirty- 
eighth and Thirty-ninth streets. The bare question be- 
fore us is, did such an amendment introduce a new cause 
of action? 

^^ Counsel for appellant cite numerous cases and text 
authorities on the proposition that even in transitory 
actions the allegation of place, if matter of description, 
is material, and must be proved as laid. This is un- 
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doubtedly a correct statement of the law as laid down 
in Wabash Western Railway Co. v. Friedman, 146 111. 
583, and Lake Shore S Michigan Southern Railway Co. 
V. Ward, 135 111. 511, and would be applicable to the case 
at bar if we were called npon to determine whether there 
was a variance between the facts as proved on the trial 
and the allegations of the original declaration. The 
question before us is whether a new cause of action was 
introduced by an amendment which alleged a different 
place as the occurrence of the injury from that alleged 
in the original declaration. It might well be true that 
the facts proved under that amendment were at vari- 
ance with the allegations of the original declaration, and 
still it would not necessarily follow that the allegations 
of the amendment introduced an entirely new and dis- 
tinct cause of action. This is evident from the nature of 
a variance. Take the case of several counts in a declara- 
tion. The very object of stating the same cause of ac- 
tion in different counts is to prevent a variance. Be- 
cause the proof corresponds, let us say, to the third 
count, and is at variance with the first and second, it 
does not follow that the first and second counts set up a 
new and distinct cause of action from that contained in 
the third. We think that this will demonstrate clearly 
that there is a broad distinction between the cases of 
variance and cases where a new cause of action is in- 
troduced. In Swift (& Co. V. Foster, 163 lU. 50, VH 111. 
Notes p. 432, this court said : ^ The negligence of the de- 
fendant, whereby the death of Mullen was caused, might 
well be stated in different ways in the several counts, in 
order to prevent a variance between the allegation 
and proofs, without setting up different and distinct 
causes of action.* The distinction may be illustrated in 
another way. The plaintiff must allege and prove every 
element that constitutes his cause of action ; and the con- 
verse is true — that elements constituting a cause of ac- 
tion are those that must be alleged and proved. In the 
case at bar, the venue was laid with certainty, and it was 
not necessary to allege with particularity the descrip- 
tive matters of place ; but having been laid, it was neces- 



CHICAGO CITY RAILWAY 00. V. MC lOOEK, 206 ILL. 108 43 

sary, in order to prevent a variance, that they be proved 
as laid. An unnecessary allegation never becomes an 
clement of a cause of action, and yet an unnecessary alle- 
gation must frequently be proved as laid, to prevent a 
variance. The allegation, with particularity, of the 
street upon which the injury occurred, was altogether 
unnecessary. The declaration laid the venue in *Cook 
County, Dlinois,' and it would have been a legally suf- 
ficient statement to have alleged that the injury occurred 
in the * county aforesaid.' Read v. Walker, 52 111. 333, 
in 111. Notes p. 164; St. Louis, Jacksonville <& Chicago 
Railroad Co. v. Thomas, 47 lU. 116. • • • 

^^The allegation of the particular street being unnec- 
essary, could not become an element of the cause of 
action, for as we have already pointed out, only those 
matters are elements of a cause of action which it is 
necessary for the plaintiff to allege and prove. The 
question is therefore narrowed to this : Did an amend- 
ment substituting one unnecessary . and non-essential 
allegation for another just as unnecessary and just as 
non-essential to the cause of action introduce a new and 
distinct cause of action? We think the answer is clear 
that it did not. The right, duty, injury and liability are 
all precisely the same. It sets up the same right of the 
plaintiff to be secure from injury, the same duty of the 
defendant to observe that right, and, in the same words, 
the same breach of that duty and same violation of that 
right. * * * 

**We are convinced that the amendment, although 
varying the details of place of the substantive claim, 
counted upon precisely the same rights, duties, and vio- 
lations as were alleged in the original declaration, and 
that accordingly no new cause of action was introduced. ' ' 

Pleading Oveb Without Demubbeb. All objections of 
form, that could only have been availed of by special 
demurrer, are waived by pleading and not demurring, 
or as technically called ** pleading over without de- 
murrer. ^ ' 

AiDEB BY Vebdiot. Many defects in pleading, not 
cured by pleading over, are cured, or, as it is called, 
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aided by verdict. It is hard to lay down any exact gen- 
eral role as to what defects are cured by verdict A 
leading Illinois case states the rule as clearly as it can 
be found anywhere.* Tn C. S A. R. R. Co. v. Clausen^ 
173 lU. 101, Vn HI. Notes pp. 759-761, Mr. Justice Cart- 
Wright says: 

'^It is argued at much length that the trial court im- 
properly overruled a demurrer to the first original count 
and five amended counts of the declaration upon which 
the case finally went to trial. No error has been as- 
signed upon such ruling on the demurrer, either in the 
Appellate court or this court, and none could be so as- 
signed, for the reason that after the demurrer was over- 
ruled the defendant pleaded the general issue, and 
thereby raised an issue of fact, which was tried. It has 
always been the rule in this state that if a party wishes 
to have the action of a court in overruling his demurrer 
reviewed in this court, he must abide by the demurrer. 
I&j^ pleading over he waives the demurrer and the right 
to assign error upon the rvlmg. • • • 

^^ Defendant made a motion in arrest of judgment 
which was overruled, and that is assigned for error; tmt, 
having once had the judgment of the court on its de- 
murrer, it could not again invoke it for the same rea- 
sons by motion in arrest. After a judgment overruling 
a demurrer to a declaration, there can be no motion in 
arrest of judgment on account of any exception to the 
declaration that might have been taken on the argument 
of the demurrer. Rouse v. Peoria Co., 2 Oilman 99; 
Coal Co. V. Hood, 77 111. 68, IV HI. Notes p. 202; Express 
Co. V. Pinckney, 29 HI. 392 ; Independent Order of Mutual 
Aid V. Pavne, 122 111. 625, VI 111. Notes p. 156. WhUe 
the defendant, by pleading over, waived its demurrer, 
and the right to assign error upon the ruling of the 
court on the demurrer, it did not waive innate and sub- 
stantial defects in the declaration which would render 
the declaration insufficient to sustain a judgment; and 
the question whether it is so far defective may be consid- 

*For farther illustrations of defects in pleading aided bj verdict, see 
XI 111. Big. Ann., Sees. 1594-1615, pp. 325-326. 
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ered under the assigmnents of error. The question 
which may be thus presented is not as broad as those 
questions which may be raised by demurrer, for the rea- 
son that defects in pleading may sometimes be aided by 
the pleadings of the opposite party, or be cured by the 
statute of amendments and jeofails or by intendment, 
after verdict The objections made to the various 
counts of the declaration are that the statements therein 
are too general and indefinite in failing to show how the 
starting of the train operated to throw plaintiff from it, 
and in what manner it was started, and that the various 
counts allege certain duties on the part of the defendant 
and charge the neglect and violation of other duties, and 
the doing of other acts foreign to the duties so alleged, 
as the cause of the supposed injuries. So far as the 
declaration is defective in the respects complained of, 
the defendant's plea of the general issue of course could 
not aid or supply any omission or informality therein. 
It is also true that the statute of amendments and jeof- 
ails does not extend to cure defects which are clearly 
matters of substance. It provides that judgment shall 
not be reversed for want of any allegation or averment 
on account of which omission a special demurrer could 
have been maintained, but it does not protect a judg- 
ment by default against objections for matter of sub- 
stance. Many such objections, however, have always 
been cured, at the common law by a verdict. At the 
common law, independently of any statute, the rule was 
and is Hhat where there is any defect, imperfection, or 
omission in any pleading, whether in substance or form, 
which would have been a fatal objection upon demurrer, 
yet, if the issvre joined be sutch as necessarily required, 
on the trial, proof of the facts so defectively or imper- 
fectly stated or omitted, and without which it is not to be 
presumed that either the judge would direct the jury 
to give, or the jury would have given the verdict, stich 
defect, imperfection or omission is cured by the verdict/ 
1 Chit. PL 673. This rule was quoted and approved in 
Keegan v. Kinnare, 123 111. 280, and Railroad Co. v. 
Hines, 132 HI. 161. The intendment in such case arises 
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from the joint effect of the verdict and the issue upon 
which it was given^ and, if the declaration contains terms 
sufficiently general to comprehend, by fair and reason- 
able intendment, any matter necessary to be proved, and 
without proof of wMch the jury could not have given the 
verdict^ the want of an express statement of it in the 
declaration is cured by the verdict. Under this rule a 
verdict will aid a defective statement of a cause of action, 
but will never assist a statement of a defective cause of 
action. I Chit PI. 681. Where the declaration and the 
issue joined upon it do not fairly impose the duty on the 
plaintiff to prove the omitted fact, the omission will not 
be cured (Steel Co. v. Shields, 134 111. 209, VI 111. Notes 
p. 610), and if, with all the intendments in its favor, the 
declaration is so defective that it will not sustain a judg- 
ment, such defects may be taken advantage of on error. 
(Wilson V. My rick, 26 HI. 34; Scho field v, Settley, 31 IlL 
515, II 111. Notes p. 269; Railroad Co. v. Hines, supra; 
Culver V. Bank, 64 111. 528, III 111. Notes p. 682.) '' 

FLEAS 

Pleas, Classified and Defined. Pleas are either : 
Dilatory — ^not to the merits, but intended to delay 

or suspend the action, or 
Peremptory — ^to the merits in bar of the action. 

Plea in Abatement. A plea in abatement is a dila- 
tory plea, that without disputing the justness of plain- 
tiff's claim objects to the place, mode or time of assert- 
ing it, and requests that therefore judgment may be 
given in his favor leaving it open to renew the suit in 
another place, or at another time or in another form. 
Pitt's Sons Mfg. Co. v. Commercial Nat. Bank, 121 HI. 
582, VI ni. Notes p. 124. 

Keokuk & Hamilton Bridge Co. v. Wetzel, 228 111. 253, 
opinion by Chief Justice Hand, illustrates clearly the 
distinction between a dilatory plea and a plea in bar. It 
is there said : 

^ ^ The first contention of the appellant is that the court 
erred in striking the plea of nuL tiel corporation from the 
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files. The correct disposition of that contention involves 
a determination of the question whether the plea of nul 
tiel corporation defendant is a plea in abatement or a 
plea in bar. If such plea is a plea in abatement, after the 
motion for a change of venue has been made and over- 
ruled, and the general issue filed, it was made too late 
and was properly stricken from the files. Union Nat. 
Bank of Chicago v. First Nat. Bank of CentrevUle, 90 
111. 56. If, however, it should be treated as a plea in bar, 
it was filed in apt time, and it was error to strike it from 
the files. There is some apparent confusion in the re- 
ported decisions on this question. We think, however, 
upon principle and authority, a plea denying that the 
plaintiff is now or ever has been a corporation is a plea 
in bar, as the sustaining of such plea would defeat the 
action. It would seem, however, that when a defendant 
files a plea in which it denies it is now or ever has been 
a corporation, it should give the plaintiff a better writ 
by pointing out to him its true character — ^that is, 
whether it is a joint stock company, a partnership, or 
other aggregation of individuals — ^to the end that the 
plaintiff may amend and thereby avoid the abatement of 
his action, and that such plea is a plea of abatement Mr. 
Chitty, in his work on Pleading (volume 1, p. 466), says : 
* Whenever the subject-matter of the plea of the defense 
is that the plaintiff cannot maintain any action at any 
time, whether present or future, in respect of the sup- 
posed cause of action, it may, and usually must, be 
pleaded in bar; but matter which merely defeats the 
present proceeding and does not show that the plaintiff 
is forever concluded should, in general, be pleaded in 
abatement* Applying the principle thus announced to 
the case at bar, the defendant should have pleaded nul 
tiel corporation defendant in abatement, and not in bar 
of the action. It is said in 10 Cyc. p. 1361 : *The plea of 
md tiel corporation defendant should not only deny in 
positive terms that defendant is a corporation, but it 
should state what defendant is, or who the defendants 
are. In other words, in the technical language of com- 
mon-law pleading, it should ^^give the plaint^ a better 
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writ." ' In American Express Co. v. Haggard, 37 LL 
465y suit was brought by Haggard against the American 
Express Company for a failure to deliver to him an ex- 
press package containing $170.30. The company was 
sued as a corporation, and service was had upon its 
agent at Bloomington. The agent came into court, and, 
without denying his agency, filed an affidavit denying ^he 
was the agent of such a corporation,' and saying 'he 
knew of no such corporation,' and moved to quash the 
return. In disposing of that motion, the court said: 
'The object of the affidavit was to raise the question as 
to whether the defendant was a corporation, and as this 
was matter dehors the record the question was one to be 
presented by plea in abatement, and not by motion.' 
After the motion was overruled, the counsel for the 
American Express Company filed a plea in abatement in 
the name of 'Johnston-Livingston, William G. Fargo, 
Henry Wells, and others, admitting that they, "together 
with others," are doing business under the name of the 
American Express Company, but denying that said com- 
pany is now or ever has been a corporation. ' The court 
said: 'A demurrer was sustained to this plea, and prop- 
erly. It is defective in not giving the plaintiff a better 
writ. 1 Chitty, 446. It should have set forth who were 
the "others" with whom Livingston, Fargo, and Wells 
say they are doing business under the name of the Amer- 
ican Express Company, in order that the plaintiff might 
know against whom to bring his suit, if the plea should 
prove to be true.' " 



CHAPTER IX 

OCCASIONAL PLEAS AND INCIDENTS TO 

PLEADING 

Pleas Puis Darreign Continuance. Under the ancient 
law there were contintmnces, i. e.j adjournments of the 
proceedings for certain purposes from one day or one 
term to another; and in such cases there was an entry 
made on the record expressing the ground of the ad- 
joummenty and appointing the parties to reappear at 
the given day. In the intervals between such continu- 
ances and the day appointed, the parties were of course 
out of court, and consequently not in a situation to plead. 
But it sometimes happened that after a plea had been 
pleaded, and while the parties were out of court, in con- 
sequence of such continuance, a new matter of defense 
arose, which did not exist, and which the defendant had 
consequently no opportunity to plead, before the last 
continuance. This new defense was therefore entitled 
at the day given for his re-appearance to plead as a mat- 
ter that had happened after the last continuance — puis 
darreign continuance. Andrews-Stephen ^s Com. Law PI. 
(2nd. Ed.), p. 199. 

Ripley v. Leverenz, 183 111. 519, clearly illustrates the 
function of a plea puis darreign continuance. There the 
court, speaking through Mr. Justice Carter, says : 

**The Appellate Court affirmed a judgment of the 
Superior Court of Cook County in favor of appellee, 
who was the plaintiff, and against the appellant, in a 
suit brought for a personal injury. The first count of 
the declaration charged that the defendant carelessly 
and negligently drove his team of horses, attached to his 
carriage, in which he was riding upon the public streets, 
against the plaintiff and injured him. The second count 

49 
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alleged that tbe defendant wilfully, wantonly and mali- 
ciously drove said team against the plaintiff and thereby 
injured him. Plea of the general issue was filed, and 
at a subsequent term a plea puis darreign continuance, 
setting up that since the last continuance the plaintiff 
had, by his certain written acquittance, released and ac- 
quitted the defendant of and from all claims and demands 
on account of the cause of action mentioned in the dec- 
laipation. The plaintiff demurred to this plea/' (The 
demurrer was sustained, and the court refused to rein- 
state the plea of the general issue theretofore filed.) 
^^It s a rule of common law pleading, and recognized by 
the decisions and practice in this state, that ^ a plea puis 
darreign continuance supersedes all other pleas and de- 
fenses in the cause, and by operation of law the previous 
pleas are stricken from the record, and the cause of 
action is admitted to the same extent as if no other 
defense had been urged than that contained in this plea. 
Everything is confessed except the matter contested by 
the plea puis. ' Angus v. Bank, 170 HI. 298. Under this 
rule, when the demurrer was sustained to the plea puis, 
the cause of action stood practically confessed, and the 
defendant could make no defense except to the amount 
of damages; and so the jury were instructed that the 
defendant could not dispute his liability for some 
damages.'' (The court held, however, that the lower 
court erred ia not permitting appeUant to amend by 
again pleading the general issue, and the cause was re- 
versed and remanded.) 

Profert and Oyer. Profert in pleading is the formal 
allegation of showing or offering a deed in court where 
a party claims or justifies under such deed. 

Ojfer is the demanding of the opposite party for a 
reading (or in modern practice a copy) of such a deed. 

Lester v. The People, 150 HI. 408, VII 111. Notes pp. 
22-3, is instructive on the subject of profert and oyer. A 
portion of the opinion of Mr. Justice Shope is as fol- 
lows : 

**At common law, in suits upon sealed instruments, 
of which it was necessary to make profert, the defendant 
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might demand oyer, and thereby have an inspection of 
the instrument sued upon. This was limited to contracts 
or other instruments under seal, and technically known 
as deeds. By section 20, chapter 110, of our statute 
relating to practice, this rule is extended to all instru- 
ments declared on, whether under seal or not. It reads : 
^It shall not be necessary, in any pleading, to make pro- 
fert of the instrument alleged, but in any action or 
defense upon an instrument in writing, whether under 
seal or not, if the same is not lost or destroyed, the oppo- 
site party may have oyer thereof, and proceed thereon 
in the same manner as if prof ert had been properly made 
according to the common law.' And it was held, under 
this statute, that the court might compel the production 
of the original instrument sued on. Mason v. Buckmas- 
ter, Beecher's Breese, 27. 

* * Oyer or inspection is confined to instruments in writ- 
ing declared upon and constituting the cause of action, 
or set up in a plea by way of defense. It does not apply 
when the, deed is stated as mere inducement. ' * 

Imparlance. Imparlance is a request for additional 

time in which to plead. Theoretically the leave was 

granted to enable the plaintiff and defendant to talk 

together with a view to a settlement of their differences. 

Kinds of Impabianges. Imparlances were: 

General — where leave was asked to imparl, without 
reservation, and had the effect of precluding the de- 
fendant from afterwards filing any dilatory pleas. 

Special — ^where leave was asked to imparl, with spe- 
cial reservation of the right to plead therec^ter a cer- 
tain dilatory plea. 

General-Special — ^where leave was asked to imparl, 
with reservation of **all advantages and exceptions 
whatsoever, ' ' giving the right to thereafter plead any 
or all of the dilatory pleas. 

Variance. A variance is a discrepancy between plead- 
ings and proof. It may be either the allegation in plead- 
ing of one fact and proof of another, or the allegation of 
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an event occurring in one way and proof of its having 
occurred in another and different way, or an entire fail- 
ure to prove what has been alleged,* 

Wabash By. Co. v. BUlings, 212 HI. 37, VIII HI. Notes 
p. 540, opinion by Mr. Justice Cartwright, is an illustra- 
tive case on variance : 

^^The declaration contained several counts in which 
the language varied slightly, but it was alleged in each 
count, in practically the same words, that while the 
plaintiff was riding in a buggy on Adams street, in 
Springfield, over the railroad crossing, the defendant's 
engine and train struck said buggy with great force and 
violence, and the plaintiff was then and there thrown out 
of said buggy with great force and violence upon the 
ground there and was thereby injured. There are three 
tracks of the defendant crossing Adams street, and the 
evidence on the part of the defendant tended to prove 
that he approached the crossing from the east, and as he 
was going over the east track, when the hind wheels of 
the buggy were between the rails, an engine headed 
south pushed a baggage car ahead of it against the 
buggy, shoving it to the south ; that just before the car 
struck the buggy, plaintiff slapped the horse with the 
lines and the horse started at a faster gait; that when 
the buggy was struck, plaintiff lost his balance and was 
thrown to the north edge of the seat; that he let go of 
the lines and grabbed hold of the seat with his left hand ; 
that he was not hurt or thrown out at that place, but 
the collision threw him off his balance and the horse ran 
away ; that the horse ran upon a grass-plot between the 
sidewalk and curbing west of the crossing and ran back 
into the driveway eighty or one hundred feet west of the 
defendant's tracks, and that in passing over the curb the 
^^SS7 dropped sixteen or eighteen inches into the gut- 
ter and plaintiff was thrown out upon the brick pave- 
ment, causing a fracture of his arm, a scalp wound and 
a sprained foot 

"It is a well known rule that allegations and proofs 
must correspond, both for the purpose of specifically ad- 

*For cases of Tarianees held liarmless and other variances considered 
fatal, see XIV HI. Dig. Ann., Sees. 421-450, pp. 51-56. 
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vising fhe opposite party of what he is called upon to 
answer, and also of preserving a record of the cause of 
action as a protection against another snit based upon 
the same cause. A pleading is intended to disclose a 
cause of action or ,(}efensey and a party has a right to 
know what he is ch^geji with, to enable him to properly 
make out his case and ^.pi^event his being taken by sur- 
prise by the evidence ai-irba. trial. The author of the 
article on variance, in the teiK3y^>Jopedia of Pleading and 
Practice, says (vol. 22, p. 527-).:Vttt4S a general rule in 
actions at law, that in order to ei^ble-a plaintiff to re- 
cover or a defendant to succeed in his ^(^ense, what is 
proved or that of which proof is offered -]&y .the party on 
whom lies the omis probandi must not vafy*ir6m what 
he has previously alleged in his pleading ; and ihi^ Ip not 
a mere arbitrary rule, but is one founded on good i^nse 
as well as good law. ^ Every allegation which is descrip- 
tive of the cause of action must be proved as alleged in 
the pleading, and any variance therefrom is fatal unless 
it is waived by not calling it to the attention of the trial 
court or is cured by an amendment of the pleading. Even 
if there are unnecessary allegations descriptive of what 
is material they must be proved. ' {Bell v. Senneff, 83 
111. 122; Citj/ of Bloomington v. Goodrich, 88 id. 558; 
Chicago, Burlington and Qnincy Railroad Co. v. Dickson, 
143 id. 368 ; Wahash Western Railway Co. v. Friedman, 
146 id. 583; Wisconsin Central Railroad Co. v. Wiec- 
zorek, 151 id. 579, VII 111. Notes p. 64; Chicago and 
Alton Railroad Co. v. Rayburn, 153 id. 290.) An objec- 
tion for variance is one which must be taken in the trial 
court, so as to permit the opposite party to obviate the 
variance by amendment; but in this case the objection 
was specifically made and no amendment was made to 
meet it, although the objection was curable by that 
means. Instead of proving that the buggy was struck by 
the baggage car and plaintiff was thereby then and there 
thrown out of the buggy upon the ground and injured 
there, plaintiff introduced evidence that he was neither 
thrown out nor injured there, but that he lost his bal- 
ance and the horse ran away, and in coming back over 

C. I* p.— 6 



54 OCCASIONAL PLEAS AND INCIDENTS TO PLEADING 

the curb and dropping into the gutter he was thrown out 
and injured on the street. It is true that torts are divis- 
ible, and that proof of a part of the allegations^ if suf- 
ficient to establish a cause of action^ will sustain a judg- 
ment; but there is no question of that kind in this case, 
in which the evidence went beyqncf .^the allegations and 
proved a different tort. There.. Ws a clear variance, 
which was brought to the atte^otipn of the trial court and 
the plaintiff, and it was:Bbt'<Hired by an amendment, as 
it might have been.^./*/:-/*-' 

Demurrer to Eyid6(A>&y or, as it is usually called, A 
Motion to Tajsjj^.ttte dase from the Jury. This is a mo- 
tion made fiiiii^ "by plaintiff or defendant at the close 
of his advQiTsary's evidence', or at the close of all the evi- 
dence>rt;iDr/tiie effect, that, admitting the evidence of his 
adv^tsary to be true, and admitting the force of all rea- 
sonable intendments and deductions that can be made 
from such evidence, still the evidence does not constitute 
a legal cause of action or defense. In Illinois the rule 
as to the granting or denying of this motion is clearly 
and accurately stated in Lihhy, McNeill & lAhby v. Cook, 
222 lU. 206, Vin IlL Notes p. 776, where Mr. Justice 
Scott, speaking for the Court, says : 

**If there is no evidence, or but a scintilla of evidence, 
tending to prove the material averments of the declara- 
tion, the jury should be directed to return a verdict for 
the defendant If, however, there is in the record any 
evidence from which, if it stood alone, the jury could, 
* without acting unreasonably in the eye of the law,' find 
that all the material averments of the declaration had 
been proven, then the cause should be submitted to the 
jury. {Frazer v. Howe, 106 IlL 563; Simmons v. Chi- 
cago and Tomah Railroad Co., 110 id. 340; Bartelott v. 
International Ba/nk, 119 id. 259 ; Offutt v. Columbian Ex- 
position, 175 id. 472.) Such evidence last mentioned 
fairly tends to prove all the material averments of the 
declaration, and such evidence, standing alone, is suffi- 
cient to sustain, warrant or support a verdict in favor of 
the plaintiff, even though it may be that a verdict for the 
plaintiff, if returned, would have to be set aside on a 
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motion for a new trial because against the manifest pre- 
ponderance of all the evidence. In passing upon a mo- 
tion for a peremptory instruction the question of the 
preponderance of the evidence does not arise at all. 
Evidence fairly tending to prove the cause of action set 
out in the declaration may be the testimony of one wit- 
ness only, and he may be directly contradicted by twenty 
witnesses of equal or greater credibility ; still the motion 
must be denied, and if a verdict for the plaintiff follows, 
the question whether it is manifestly against the weight 
of the evidence is for the trial court upon motion for a 
new trial, and, in the event of that motion being over- 
ruled and a judgment entered, for the Appellate Court 
upon error properly assigned. 

**When a motion for a peremptory instruction is made 
by the defendant, if the court is of the opinion that in 
case a verdict is returned for the plaintiff it must be set 
aside for want of any evidence in the record to sustain 
it, a verdict should be directed. If the court is of the 
opinion that there is evidence in the record which, stand- 
ing alone, is sufficient to sustain such a verdict, but that 
such a verdict, if returned, must be set aside because 
against the manifest weight of all the evidence, then the 
motion should be denied. {Simmons v. Chicago and 
Tomah Railroad Co. supra; Bartelott v. International 
Bank, supra; Offutt v. Columbian Exposition, supra.) 
To hold otherwise is to deny to plaintiff the right of 
trial by jury. There may be in a record evidence which, 
standing alone, tends to prove all the material averments 
of the declaration, and which is therefore sufficient to 
support, warrant or sustain a verdict in favor of plain- 
tiff, and yet, upon the whole record, the evidence may so 
preponderate against the plaintiff that a verdict in his 
favor cannot stand when tested by a motion for a new 
trial. 

** Where, as here, there is no affirmative defense, the 
rule applicable may be clearly expressed in these words : 
A verdict for the defendant should not be directed when 
there is in the record evidence which fairly tends to 
prove all the material averments of the declaration. A 
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mere scintilla of evidence in favor of the plaintiff does 
not justify the court in refusing to direct a verdict^ be- 
cause that quantum of evidence, only, cannot be said to 
fairly tend to prove any material averment of the dec- 
laratioiL'^ 



CHAPTER X 

VEBDICT AND FBOCEEDINGS APTEB VEBDICT 

Verdict, defined. The verdict is the finding of a jniy. 
Verdicts, Kinds of. Verdicts are either: 

(a) General — ^where a verdict finds all the issues 
joined in favor of the plaintiff or defendant 

(b) Special — ^where the verdict finds certain facts 
proven or not proven, and leaves to the court the ap- 
plication of the law to such facts. 

Special Findings in Illinois. Provision is made by- 
Statute in Illinois for Special Findings. This statute 
provides that in any case in which the jury renders a 
general verdict they may be required by the court and 
must be so required on request of any party to the action, 
to find specially upon any material question or questions 
of fact which shall be stated to them in writing, which 
questions of fact shall be submitted by the party re- 
questing the same to the adverse party before the com- 
mencement of the argument to the jury. 

Proceedings After Verdict. Proceedings after verdict 
in their usual order are : 

1. Motion for a new trial. 

2. Motion in arrest of judgment. 

3. Motion for a judgment non obstante veredicto. 

4. Motion for a repleader. 

5. Motion for a venire facias de novo. 

6. Appeal or writ of error. 

7. Judgment. 

8. Execution. 

Motion fob a New Tmal. A motion for a new trial is 
a motion to set aside the verdict and grant a trial de 
novo. 

Some of the grounds that are most frequently urged 
for a new trial are : 
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1. That the verdict is against the weight of the evi- 
dence. 

2. That the verdict is contrary to law. 

3. That the court erred in admitting improper evi- 
dence. 

4. That the court erred in excluding proper evi- 
dence. 

5. That the court refused to give proper instruc- 
tions to the jury. 

6. That the court gave improper instructions to 
the jury. 

7. Misconduct of court, counsel, juror, witness or 
other person having a tendency to improperly influ- 
ence the verdict. 

8. Improper and prejudicial argument of counsel. 

9. Excessive or inadequate damages. 

10. Newly discovered evidence. 

Under Illinois practice a motion for a new trial may 
be either oral or in writing. If in writing the grounds 
of the motion are specified. If oral, no particular 
grounds are specified and on appeal or writ of error it 
is presumed all available grounds were urged upon the 
trial court. 

An error cannot be urged on appeal or writ of error 
that was not urged to the trial court upon a motion for a 
new trial. This rule is stated in Metropolitan West Side 
Elevated Railroad Co. v. White, 166 111. 375, VII 111. 
Notes p. 543, as follows : 

* * The rule is, where a party files his motion for a new 
trial and specifies the grounds of his motion, then he is 
confined to those specified and set forth in the motion, 
but when the motion is general and no special grounds 
are stated the party filing the motion may insist on a 
new trial for any existing cause. The reason for the 
rule is, the other party can, of his motion, have a rule 
entered requiring specific reason to be stated in the mo- 
tion. (See Ottawa, Oswego and Fox River Valley Rail- 
road Co. v. McMcdh, 91 111. 104.) 
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**K no written motion was entered and no motion for 
specific reasons, then there was no waiver of any ground 
for new trial entered of record by appellant. * ' 

A Motion in Abbbst of Judgment. This is a motion 
by the unsuccessful party after verdict that judgment be 
withheld because of some error of law apparent upon the 
face of the recor4. The record, as used in this sense, is 
the formal collection of the proceedings in the case from 
the praecipe clear through to the entry of judgment, and 
the entry of the order of appeal. Technically, however, 
it does not include the Bill of Exceptions. 

The function of a motion in arrest of judgment and 
a definition of what constitutes the '^record" is stated 
by Mr. Justice Carter in I^ountam Head Drain District 
V. Wright, 228 111. 208, VIH 111. Notes p. 903, as follows : 

**Only those errors which appear on the face of the 
record, or those matters which should, but do not, appear 
on the face of the record, can be urged in arrest of judg- 
ment. (2 Ency. of PI. & Prac. p. 794.) A motion in 
arrest of judgment is based on the record proper, and in 
considering such a motion the court does not look into 
the evidence. {Danley v. Hibbard, 222 HI. 88, VHI HL 
Notes p. 773 ; 23 Cyc. 824.) A judgment is never arrested 
except for intrinsic cause appearing on the face of the 
record, and it must be a defect that cannot be waived, 
and the record must show that there is no substantial 
cause of action. (2 Ency. of PI. & Pr. p. 799; Smith v. 
Curry, 16 111. 147.) Such a motion cannot be sustained 
by facts dehors the record. Grand Pacific Hotel Co. v. 
Pinkerton, 217 111. 61, VH 111. Notes p. 659. 

**What makes up a judicial record is so largely gov- 
erned by statutory enactments that no specific definition 
can be given. * Generally, whatever proceedings, facts 
or papers the law or the practice of the various courts 
requires to be enrolled are properly a part of the judi- 
cial record.' (24 Am. & Eng. Ency. of Law, 2d ed. p. 
161.) All the pleadings in a case are a part of the record. 
{Zimmerman v. Cowan, 107 111. 631, V 111. Notes p. 582.) 

A Motion fob a Judgment Non Obstante Vbebdioto. 
This is a motion by the unsuccessful party plaintiff that 
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judgment be given in his favor without regard to the 
verdict of the jury which as been rendered in favor of 
the defendant. 

''This motion is made in cases where, after a pleading 
by the defendant in confession and avoidance, as, for 
example, a plea in bar, and issue joined thereon, and 
verdict found for the defendant, the plaintiff, on retro- 
spective examination of the record, conceives that such 
plea was had in substance and might have been made the 
subject of demurrer on that ground. If the plea was 
itself substantially bad in law, of course the verdict, 
which merely shows it to be true in point of fact, cannot 
avail to entitle the defendant to judgment; while, on the 
other hand, the plea, being in confession and avoidance, 
involves a confession of the plaintiff's declaration and 
shows that he was entitled to maintain his action. In 
such case, therefore, the court will give judgment for the 
plaintiff without regard to the verdict, and this, for the 
reason above explained, is also called a judgment as 
upon confession.'' Andrews-Stephen's Com. Law PL 
(2nd Ed.), p. 231. 

A Motion fob a Befleadeb. ''This motion is made 
where the unsuccessful party, on examination of the 
pleading, conceives that the issue joined was an imma- 
terial issue, i. e., not taken on a point proper to decide 
the action." Andrews-Stephen's Com. Law PI. (2nd 
Ed.), p. 23L 

One of the earliest cases in the state on the function 
of a judgment non obstante veredicto, and a repleader, 
and the distinction between them, is Hitchcock v. Haight, 
2 Gilman, 604. The pertinent portion, by Mr. Justice 
Scates, is as follows : 

**The general rule seems to be, that where the defense 
put upon the recordis not a legal defense to the action, in 
point of substance, and the defendant obtains a verdict, 
if the merits of the case be very clear for the plaintiffs, 
the court upon motion of the plaintiffs may give judg- 
ment, notwithstanding the verdict. Graham's Pr. 647; 
2 Cowen, 626; 1 Chit. PI. 695; 2 Tidd's Pr. 922. 
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^^The distinction between a judgment non obstante 
veredicto, and a repleader is this: Where the plea is 
good in form, though not in f act, if it contain a defective 
title, or ground of defense, by which it is apparent to the 
court, upon the defendant's own showing, that in any 
way of putting it he can have no merits, and the issue 
joined thereon be found for him, there a repleader can 
not help the case, and the court will give judgment non 
obstante veredicto; but where the defect is not so much 
in tiie title, as in the manner of stating it, and the issue 
joined thereon is immaterial, so that the court know not 
for whom to give judgment, a repleader will be awarded. 
2 Tidd's Pr. 922; 1 Chitty's PL 695/' 

The case of Rodriguez v. Merriman, 133 111. App. 372 
(opinion by Mr. Justice Brown), further illustrates the 
use and proper function of a repleader. In order to 
show wherein the issues formed were immaterial, the en- 
tire opinion is quoted : 

**If we could pass over the question of pleading and 
practice involved in this cause, there would be no diffi- 
culty in it. Upon the merits, as far as the record shows 
them, there could have been nothing said, if the plead- 
ings had been artificial, as against the right of the plain- 
tiff to a judgment. 

* * The plaintiff was a third indorsee. The first two in- 
dorsements were without date. The presumption there- 
fore is that the assignments evidenced by them were 
made before maturity of the note and on consideration, 
and without notice of defense. Indeed the presumption 
is that they were made on the date of the execution and 
delivery of the note by the maker. Daniel on Negotiable 
Instruments, section 83; Benjamin Chalmer's Digest, 
2nd Ed., article 132 ; Dodd v. Doty, 98 111., 393 ; Pettis v. 
Westlake, 3 Scammon, 535; Mobley v. Ryan, 14 HI. 51; 
White V. Weaver, 41 HI. 409; Smith v. Nevlin, 89 HI. 193; 
Grier v. Cable, 45 111. App. 405. 

**The presumption is one that can be rebutted by evi- 
dence of course, but in this case there was no evidence 
offered tending to contradict it. 
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**The presumption uncontradicted, having placed D. G. 
Lee and Bohan in the position of innocent holders for 
value before maturity, it follows (and indeed would have 
followed if but one of them had been such a holder) that 
the subseq^ent indorsee has the same rights, even if he 
came into the ownership of the note after maturity, or 
without consideration, or with notice of defenses avail- 
able against the payee, or under all or any two of these 
conditions. Daniel on Negotiable Instruments, section 
803 (1) ; Benjamin's Chalmer's Digest, 2nd Ed., article 
87; Scotland Co. v. HUl, 132 U. S. 117; Woodworth v. 
Huntoon, 40 111. 131; Burton v. Perry, 146 111. 71-119 
Mann v. Merchants L. <& T. Co., 100 111. App. 224; Wilcox 
T. Tetherington, 103 111. App. 404. 

* * It is claimed by defendant in error, however, that the 
evidence showed that the title to the note on May 26, 
1904, when the suit was brought, was in Charles H. 
Hamill and not in the plaintiff, and that this was suffi- 
cient to make a judgment in favor of plaintiff against 
the law and the evidence. 

**Mr. Hamill, who was the attorney for the plaintiff 
in this action, testified that he never had any beneficial 
interest in this note, that the indorsement of the plaintiff 
to him was solely for convenience in making collection, 
and that although the indorsement was upon the note 
when he received it, he had canceled it (as attorney for 
the plaintiff) before offering it in evidence. 

** Under this state of things we see no force in the 
appellee 's argument. Any holder of a note, although he 
may have written on it an indorsement or an assignment 
of it, may maintain an action in his own name, and strike 
out the indorsement before offering the note in evidence. 
Brinhley v. Going, Breese, 336 ; Kyle v. Thompson, 3 111., 
432; Porter v. Cushman, 19 111., 572. Best v. Nokomis 
National Ba/nh, 75 111. 608, cannot in this respect be dis- 
tinguished in principle from the case at bar, and the 
language used by the court is entirely applicable here. 
'Appellant makes the point that the plaintiff was not the 
legal holder of the drafts, nor had it any interest therein, 
that the endorsement to B. A. Betts, cashier, transferred 
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the legal i|;iterest to him. The answer to this is, the 
record does not show any indorsement of the bills when 
they were offered in evidence. This court held, in Brink- 
ley V. Going, Breese, 366, that a payee of a note, although 
he may have written an assignment on the back of it, 
can maintain an action thereon in his own name. The 
indorsement is in the power and control of the payee, and 
he may strike it out or not, as he thinks proper, and the 
possession of the note by the payee is, unless the con- 
trary appears, evidence that he is the bona fide holder 
of it. And the same doctrine is held in Parks v. Brown, 
16 111., 454. But the indorsements, if on the bills, are 
shown to have been collection merely, and for no other 
purpose, and did not transfer the title/ 

** Whatever the plaintiff might have done with his own 
hand in this regard in this case, he could do through his 
agent and duly authorized attorney, either at law or in 
fact. Mr. Hamill was his agent and attorney at law. 

**It is, however, insisted that as this note was dated 
July 1, 1894, it was subject to the defense of the Statute 
of Limitations after July 1, 1904; that the present suit, 
or at least the rights of the appellant therein, began when 
the amendment was made, October 12, 1905, which sub- 
stituted him for Charles H. Hamill as party plaintiff. 

**It is true that the defense of the statute might have 
been made to any suit begun ten years after the date of 
the note, the statute in the case of demand paper of this 
character beginning to run on its date. But this suit, 
under our Practice Act, and the decisions of the Supreme 
Court thereon, cannot be considered as having been com- 
menced at any later date than May 26, 1904, notwith- 
standing the amendment on October 12, 1905. The cases 
cited by appellant to this point are conclusive. Rev., 
Statutes, chapter 110, section 23 ; McCall v. Lee, 120 HI., 
261, VI 111. Notes p. 63 ; Thomas v. Fame Ins. Co., 108 
HI. 91. 

** Under these circumstances the production of the note 
in evidence made a case for the plaintiff, which certainly 
would under artificial pleadings have entitled him to a 
judgment against any evidence which was adduced in 
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behalf of the defendant. That evidence only tended to 
prove a defense against the original payee of the note, 
Delia Lee Merriman, not against the plaintiff. 

'^Defendant in error, however, contends that under 
the pleadings as they exist, he is entitled to the judgment 
He says that v^hether or not the special pleas filed by 
him were good, they were replied to, and thai the repli- 
cations tendered issues only on these matters of defense 
between maker and payee. The first five of the addi- 
tional pleas alleged that Hhe plaintiff was not an inno- 
cent purchaser of the note sued on for value without 
notice,' and followed this allegation with matter of 
defense which would be good except as against such inno- 
cent purchaser, or one who stood in his shoes and with 
his rights. The second five additional pleas were the 
same, except that an allegation that the note was as- 
signed to the plaintiff after maturity, took the place of 
the allegation that the plaintiff was not an innocent pur- 
chaser for value. To these pleas the plaintiff, who now 
alleges that they were demurrable and present no de- 
fense, replied, traversing in each case the matter of 
defense which would have been good against the payee, 
and taking no notice of the allegations which were evi- 
dently intended to place the plaintiff in the position of 
the payee in that regard. 

*^This certainly was very inartificial pleading. If, as 
plaintiff now claims, these ten pleas set forth no defense 
against the plaintiff, they should have been demurred to ; 
if it was, on the other hand, supposed that the allegations 
in the first five of them, that the plaintiff was not an in- 
nocent purchaser for value vdthout notice, could be, by 
any intendment made to imply the allegation that he did 
not stand in the shoes of such a purchaser, and the alle- 
gation in the second five, that the note was assigned to 
the plaintiff after the same became due, be stretched to 
cover an implication that the plaintiff was not a taker 
from an assignee before maturity, then the plaintiff 
should have obtained leave to reply double (in case he 
wished to deny the matter of defense against the payee) 
and have traversed these allegations. 
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'*The defendant had also pleaded the general issue 
and the Statute of Limitations, and says that assuming 
all the other pleas to be had, there was a general verdict 
which should be supported on the ground of the good 
pleas. This is an unsound position, for, as we have 
shown, there was no evidence offered which could sup- 
port these pleas against the case made by the plaintiff 
under the special count of the declaration. If, therefore, 
the special pleas four to thirteen, be eliminated from the 
case as setting forth no defense and immaterial in the 
controversy, it is plain that a new trial should have been 
granted by the trial judge after the verdict. This was 
the position taken and clearly expounded by Judge 
Scates in Hitchcock v. Haight, 2 Oilman, 604. 

^^It seems to us the proper one to take in this case. 
But it is not altogether free from doubt The rules of 
conmaon law pleading, exactly the converse in this regard 
of the rules of equity pleading, say that everything in a 
pleading not specifically denied is admitted. If, there- 
fore, the allegations concerning the character of the 
plaintiff 's holding could be made by intendment to mean 
what they were evidently intended to mean, the plaintiff 
would be in the i>osition of having admitted and thereby 
waived proof of everything necessary to a defense except 
that which the evidence for the defendant tended to 
prove, and which the jury had a right to pass on. 

* * The issues on the replications which the jury, by their 
general verdict, found for the defendant, would then not 
be inmiaterial, but conclusive. After consideration and 
investigation, however, we are of the opinion that these 
issues are immaterial, because of the insufficiency of the 
allegations of the pleas as to the character of plaintiff's 
holding. The declaration specifically set forth the in- 
dorsement by Delia Lee Merriam to Daniel G. Lee and 
by Daniel G. Lee to Daniel J. Bohan, and by Daniel J. 
Bohan to the plaintiff, and in each case averred that the 
indorsement was before maturity and for a valuable con- 
sideration. We think that these allegations as to the 
indorsement to Daniel G. Lee and to Daniel J. Bohan 
were not met by the averments of the pleas before de- 
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scribed, that ^the plaintiff was not an innocent purchaser 
for value and without notice of the defenses of the de- 
fendant to the note, ' and still less, if possible, by the aver- 
ments that Hhe said promissory note was assigned to 
the plaintiff after the same became due.' That D. G. 
Lee and Bohan were holders for value before maturity 
stands, therefore, admitted by the pleadings. Presump- 
tion adds to this that they took the paper without notice 
of defense. The consequence is that it did not matter 
whether the plaintiff took the paper without notice, for 
value, or before maturity or not. Even had issues been 
made on this part of the defendant's special pleas, they 
would have been immaterial. Equally immaterial were 
the issues which were actually made by the replications. 

**The conclusion of the court in Hitchcock v. Haight, 
supra, is ours in this case — ^not that there was error in 
refusing a judgment non obstante veredicto, which should 
result in our entering such a judgment here (which entry 
indeed we doubt our right to make under the doctrine of 
City of Spring Valley v. Coal Co., 173 HI., 497, VII IlL 
Notes p. 782), but that a new trial should have been 
granted because the good pleas were not sustained by 
any evidence, and the pleas which were sustained by 
evidence were inmiaterial. This error is sufficiently 
assigned.* 

**The point that the withdrawal of the motion for a 
new trial in order to interpose the motion for a judg- 
ment non obstante veredicto, prevented its second inter- 
position, is not well taken. 

**We think, moreover, this is a proper case for the 
court below in furtherance of justice, if a motion is made 
by either party to that effect, to order a repleader begin- 
ning with the pleas to the declaration. The same result 
would be effected by granting leave to amend the plead- 
ings. Ex parte Pearce, 80 Ala., 195. 

**The judgment of the Superior Court is reversed and 
the cause remanded for proceedings not inconsistent with 
this opinion, and a new trial. 

**Eeversed and remanded." 
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A Motion fob a Vekibe Facias Db Novo. This is a 
motion made by the unsuccessful party after verdict be- 
cause of some irregularity in the choosing of the entire 
panel of jurors, and asks for a new venire to retry the 
case. 

Appeal, defined. An appeal is a purely statutory pro- 
ceeding and differs from a writ of error in that it is not 
a new proceeding but a continuation of the case from one 
court to another, and must be taken within a specified 
time, upon specified conditions, and in the upper court 
all of the questions of law and fact involved are re- 
examined. 

Writ of Error, defined. A Writ of Error is an original 
writ directed to the judges of the court in which judg- 
ment was given, and commanding them in some cases 
themselves to examine the record ; in others to send it to 
another court of appellate jurisdiction to be examined, 
in order that some alleged error in the proceedings may 
be corrected. The first form of the writ — called a writ of 
error coram nobis — ^is where the alleged error consists 
of matter of fact; the second — called a writ of error, 
generally — ^is where the alleged error consists of matter 
of law. 

Bill of Exceptions. A Bill of Exceptions is the writ- 
ten decision of a court upon a point of law made by a 
party to a case and properly certified by the judge or 
court who made the decision. Cyc. Law Die. p. 98. In 
modem practice the term Bill of Exceptions refers usu- 
ally to a transcript of the evidence in a case with the 
objections made by the parties, the rulings of the court 
on such objections, and exceptions properly taken to such 
rulings. 

Judgment. The judgment is the determination of the 
action by the judge of the court, duly entered of record 
according to law. 

Judgment by Default. A judgment by default (nil 
dicit) is a judgment entered against the defendant upon 
his failure to appear and plead in proper time. 

Judgments, Kikds of. Judgments are either: 
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1. Interlocutorjf — ^where the judgment is tliat the 
plaintiff ought to recover his damages, but the amount 
of such damages is unascertained, or 

2. Final — ^where the judgment is that the plaintiff 
recover an ascertained sum as damages, or where the 
judgment entirely determines the issues joined in favor 
either of the plaintiff or defendant 

FoBMs OF Judgments. If an issue of law arising on a 
dilatory plea is decided in favor of the plaintiff the judg- 
ment is called a judgment of respondeat ouster (answer 
over). 

If an issue of fact arising on pleadings is decided in 
favor of the plaintiff the judgment is called a judgment 
quod recuperet (that the plaintiff do recover). 

If an issue of law arising on a dilatory plea is decided 
in favor of the defendant the judgment is that the writ 
be quashed. 

If an issue of fact arising on the pleadings is decided 
in favor of the defendant the judgment is called a judg- 
ment nil capiat (that the plaintiff take nothing by his 
writ, and that the defendant go hence without day). 

Execution. Upon judgment the successful party is 
entitled to execution. **For this purpose he sues out a 
writ, addressed to the sheriff, commanding him, accord- 
ing to the nature of the case, either to give the plaintiff 
possession of the lands, or to enforce the delivery of the 
chattel which was the subject of the action, or to levy 
for the plaintiff the debt or damages, and costs re- 
covered ; or to levy for the defendant his costs ; and that 
either upon the body of the opposite party, his lands or 
goods, or in some cases, upon his body, lands and goods ; 
tiie extent and manner of the execution directed always 
depending upon the nature of the judgment ' ' Andrews- 
Stephen's Com. Law PI. (2nd Ed.), p. 245. 



CHAPTER XI 

STEPHEN'S PBINOIPAL RULES OF PLEADINO 

The principal rules of pleading, as laid down by 
Stephen, are: 

1. The rules which tend simply to the production of 
an issue. 

2. The rules which tend to secure materiality of 
issue. 

3. The rules which tend to produce singleness of 
issue. 

4. The rules which tend to produce certainty of issue. 

5. The rules which tend to prevent obscurity and 
confusion in pleading. 

6. The rules which tend to prevent proliaAty and 
delay in pleading. 

7. Certain miscellaneous rules. 
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CHAPTER Xn 

THE RULES WHICH TEND SIMPLY TO THE PRO- 

DUCTION OF AN ISSUE 

Rule 1. After the declaration (and after the disposition 
of the dilatory pleas) the parties must at each stage 
demur or plead by way of traverse or by way of con- 
fession and avoidance. 

Rule 2. Upon a traverse issue must be tendered. 

Rule 3. Issue, when well tendered, must be accepted. 

Traverses 

Traverse, defined. A traverse is a denial. 
FoBMS OF Tbavebsb. The different forms of traverse 
are: 

1. Common. 

2. General issue. 

3. Traverse (replication) de injuria. 

4. Special. 

1. Common Tbavebse. A common traverse is a denial 
of a previous pleading in the terms of the allegation 
denied. 

Example: A. files his declaration in ^^case" alleging 
that he was a passenger on a railroad train of B. ; that 
while he was alighting from the train, and exercising due 
care, he was injured by defendant's negligently starting 
the train. B. elects not to deny the entire declaration 
but to deny that A. was exercising due care. The appro- 
priate form of common traverse would be: '*And the 
said B., by , his attorney, comes and de- 
fends the wrong and injury, when, etc., and says that 
the said A. ought not to have or maintain his aforesaid 
action against him, the said B., because he says the said 
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A. was not exercising due care, and of this he puts him- 
self upon the country, etc. ' ' 

2. Genebal Issue. ^ ^ In most of the usual actions there 
is an appropriate plea, fixed by ancient usage, as the 
proper method of traversing the declaration in cases 
where the defendant means to deny the whole or the 
principal part of its allegations. This form of plea or 
traverse is called the general issue in that action; and 
it appears to be so called because the issue that it ten- 
ders, involving the whole declaration or the principal part 
of it, is of a more general and comprehensive Mnd than 
that usually tendered by a common traverse. • • * 
It differs somewhat from a common traverse ; for though, 
like that, it tenders issue, yet in several instances it does 
not contradict in terms of the allegation traversed, but in 
a more general form of expression.'' Andrews-Steph- 
en's Com. Law PI. 276. 

FOBMS OF THE QENEBAIi ISSUE 

In Assumpsit the general issue is called ^^Non Assump- 
sit/^ and is in the following form: **And the said C. D. 

by , his attorney, comes and defends the wrong 

and injury, when, etc., and says that he did not under- 
take or promise in maimer and form as the said A. B. 
hath above complained. And of this the said C. D. puts 
himself upon the country." 

In Debt on bond or instrument under seal and Cove- 
nant the general issue is called *^Non es Factum;** and 

is in the following form : ** And the said C. D., by 

, his attorney, comes and defends the wrong and 

injury, when, etc., and says that the said supposed writ- 
ing obligatory (or whatever the writing may legally be 
properly called) is not his deed. And of this he puts 
himself upon the country." 

In Debt on simple contract the general issue is called 
*^Nil Debet,** and is in the following form: ^*And the 

said C. D. by , his attorney, comes and defends 

the wrong and injury, when, etc., and says that he does 
not owe the said sum of money above demanded, or any 
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part thereof y in maimer and form as the said A. B. haih 
above complained And of this he puts himself upon the 
country. ' ' 

In Trespass the general issue is called ^^Not GuUty/' 
and is in the following form: **And the said C. D., by 

y his attorney, comes and defends the force and 

injury, when, etc., and says that he is not guUty of the 
said trespasses above laid to his charge, or any part 
thereof, in manner and form as l^e said A. B. hath above 
complained. And of this the said C. D. puts himself 
upon the country. ' ^ 

In Replevin the general issue is called ^'Non Cepit/^ 
and is in the following form: **And the said C. D., by 

, his attorney, comes and defends the wrong and 

injury, when, etc., and says that he did not take the said 

(property of the plaintiff), in said declaration 

mentioned, or any of them, in manner and form as the 
said A. B. hath above complained. And of this' the said 
C. D. puts himself upon the country." 

In Trespass on the Case (including Trover) the gen- 
eral issue is called ''Not GuUty/' and is in the following 

form: **And the said C. D., by , his attorney, 

comes and defends the wrong and injury, when, etc., and 
says that he is not guilty of the said several supposed 
grievances laid to his charge, or any or either of them, 
in maimer and form as the plaintiff has above alleged 
against him. And of this the said C. D. puts himself 
upon the country. ' * 

Admissions made by the general issue. In McNulta v. 
Lochridge, 137 HI. 270 (VI lU. Notes p. 699), the law in 
Illinois as to admissions made by the plea of the general 
issue is clearly stated. There the Supreme Court, speak- 
ing through Mr. Justice Baker, says : 

**It is conceded by plaintiff in error that when the 
general issue alone is pleaded it does not put in issue 
either the character in which the plaintiff sues, or the 
character or capacity in which the defendant is sued. 
It is claimed, however, that in the case at bar the general 
issue admitted that McNulta was receiver at the time he 
was sued, and that only. We think this is placing too re- 
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stricted a signification upon the implied concessions made 
by the pleadings. Suppose that a declaration alleged that 
A., since deceased, made his last will and testament, by 
which he appointed B. his executor, and that B. qualified 
and acted as such executor ; that B. afterwards resigned 
his office of executor, and was discharged ; and that C. was 
thereupon appointed administrator de bonis non cum tes- 
tamento annexo, and duly qualified as such administrator, 
and became and was the successor in office to B.; and 
further suppose the suit was brought against C, as such 
administrator, and for the purpose of enforcing a legal 
liability assumed by or imposed upon B. in his capacity 
of executor, and the declaration alleged in apt language 
the facts above stated, and also the particular cause of 
action sought to be enforced — ^in such state of the case, 
the general issue, and no other plea, being filed, there 
would be an implied admission not only that C. was 
administrator at the time of suit brought, but also im- 
plied admissions that B. was executor at the time when, 
etc., and that C. was successor in office to B., as averred 
in the declaration. Again, suppose suit was brought 
against the Illinois Central Bailroad Company, and the 
declaration averred that at the time when, etc., said com- 
pany was operating the Illinois Central Bailroad from 
Chicago to Cairo, at, etc., on, etc., aforesaid, the plaintiff 
was a passenger on said railroad, and that by means of 
certain specified negligences on the part of the servants 
of the railroad company operating the train upon which 
he was a passenger, he, the plaintiff, received certain per- 
sonal injuries, the plea of not guilty, and that only, 
being interposed, it could not properly be claimed that 
the suit of the plaintiff must fail and for the reason that 
he did not introduce at the trial a witness who could 
testify from his personal knowledge that at the 
time, when, etc., the corporation sued was operating 
the railroad, and that the conductor, engineer, fireman, 
and others operating the train had been employed by 
the company sued, and were in fact its servants, and 
not the servants of some receiver or other person or 
corporation. In the case last stated it would be im- 
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pliedly conceded by the pleadings, not only that the 
niinoiB Central Bailroad Company was a corporation, 
but also that at the time of the alleged injury it was oper- 
ating the particular line of railroad mentioned in the 
declaration, and that the operatives in charge of the train 
being run on said road were its servants and employes. 
The two supposed cases above stated, taken together, 
present in substance the case that appears in the record 
now before us. The admission upon the pleadings is of 
the character and capacity in which the defendant is sued. 
That character and capacity includes not only the bare 
fact that at the time that suit was instituted plaintiff in 
error was receiver, but the further facts alleged in the 
declarations that at the time when, etc., Cooley was re- 
ceiver of the Wabash, St. Louis & Pacific Railway Com- 
pany by appointment of court made in the cause in equity 
designated in the declarations, and was in possession of 
and operating the line of railway mentioned therein as 
such receiver ; and that the employes operating the trains 
on said road were the servants of said Cooley as such 
receiver ; and that on April 1, 1887, said Cooley resigned 
his office of receiver, and the court accepted such resig- 
nation, and on the same day, and in the same cause, 
appointed McNulta as such receiver, and as successor in 
office to Cooley; and that he, McNulta, then and there 
qualified and entered upon his duties as such receiver. 
In line witii what we have just stated on this point is the 
case of McNulta v. Ensch 134 HI. 46. '' 

3. Tbavebse (Replication) De Injubia. The traverse 
de injuria sua propria absque tali causa (of his own 
wrong without such excuse) always tenders issue. **It 
differs from the common form of traverse, by denying in 
general and summary terms, and not in the words of the 
allegation traversed. This specie of traverse occurs in 
the replication in actions of trespass, trespass on the case, 
replevin, assumpsit, debt, and covenant, but it is not 
used at any other stage of the pleading. In these actions 
it is the proper form when the plea consists merely of 
matter of excuse/' Perry's Com. Law PI., p. 252. 
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Example: A sues B for damages for trespass vi et 
armis. B pleads that first A assaulted him (son assault 
demesne) and B while he confesses that he assaulted A 
says he only defended himself from A's assault, using 
only reasonably necessary force in so doing. A in his 
replication replies that B did not commit the assault on 
him (A) in necessary self defense, as alleged in the plea, 
but of his own wrong without such cause. 

Allen V. Scott, 13 111. 80, is an instructive case on the 
function of a replication de injuria. There Mr. Justice 
Caton says : 

^^To the same plea the plaintiff also filed the general 
replication de injuria, etc., to which a demurrer was also 
sustained, and, we think, properly. It would be a use- 
less labor to attempt to review all the cases where this 
replication has been sustained or overruled. To reconcile 
them all would be impossible. There are cases undoubt- 
edly sustaining the rule insisted upon by the plaintiff's 
counsel, that this replication is improper, except where 
the plea justifies by matter of record ; and yet cases are 
not wanting where a special replication has been required 
to a plea setting up a defense in no way depending upon 
matter of record. It must be admitted, tiiat many of these 
distinctions are more artificial than substantial, and do 
not contribute very essentially to the promotion of the 
ends of justice. So long, however, as we are to look to 
the rules of the common law to govern us in pleading, 
we are not at liberty to disregard them. The most satis- 
factory and tangible rule is this : that where the defense 
sets up matter of positive and absolute right, as the levy 
of an execution, the service of a warrant, the collection 
of tithes or taxes, and the like, there a special replication 
is required; but where the matter set up in defense 
amounts to but an excuse for the act complained of, and 
is not the exercise of an affirmative right, as son assault 
demesne, there the general replication de injuria, etc., is 
sufficient. Lytle v. Lee <& Buggies, 5 Johns. 112 ; Coffin v. 
Bassett, 2 Pick. 357; Goburn v. Hopkins, 4 Wend. 578.'' 

4. Special Tbavbbsb. **A special traverse is a plead- 
ing which sets out with detail circumstances, inconsist- 
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ent with those stated in the preceding pleading to which 
it purports to be an answer ; it then directly denies some 
fact stated in the preceding pleading, and concludes with 
a verification.'' Perry's Com. Law PI. p. 257. 

Formal Parts. A special traverse consists of three 
formal parts : 

(1) The affirmative part, or mducement, which in- 
troduces new matter constituting the indirect or argu- 
mentative denial. 

(2) The direct denial, called the absque hoc (mean- 
ing without this, that)^ being anciently the words pre- 
facing the direct denial. 

(3) The verification. Inasmuch as the plea intro- 
duces new matter, it concludes with a verification, 
rather than a tender of issue, as in other forms of 
traverse. 

Objects. Stephen states the two principal objects of 
special traverses to be 

First — ^to present a qualified denial, where some rule 
of law prohibits the pleader from making a direct 
denial, and 

Second — ^to raise an issue of law by the pleadings. 
Example of a special traverse where the object is to 
present a qualified denial: 

In an action for rent by the heir of the lessor against 
the tenant, the tenant (defendant) desires to set up as 
a defense that the plaintiff is not entitled to recover 
the rent because the original lessor possessed only a 
life estate. He cannot directly dispute the plaintiff's 
alleged title, because it is a fixed rule of law that a 
tenant cannot dispute his landlord 's title. So the ten- 
ant is permitted to file a special traverse, setting up 
by way of inducement (new matter) that the estate of 
plaintiff's ancestor was not an estate in fee but a life 
estate; then follows the absque hoc or direct denial 
(without this, that) that the defendant does not owe 
the plaintiff any rent. The traverse then concludes 
with a verification, and a prayer for judgment 
Example of use of a special traverse to raise an issue 
of law: 
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Perry in his work on Common Law Pleading, citing 
as authority Green v. Cole, 3 Sannd 252, gives the fol- 
lowing example. ^'In an action on the case for waste, 
if the defendant plead the general issue, the whole 
case upon that issue must be determined by the jury. 
Now suppose that the destruction or waste in question 
has been committed, not by public enemies, but by rebels 
in arms. It might be very desirable for the defendant 
not to submit to the jury the question of law, whether 
destruction so occasioned is technical waste or not, but 
to have it determined by the court. If that be his 
object, he might effect it by pleading by way of special 
traverse, setting forth by way of inducement that the 
destruction was occasioned by the overpowering vio- 
lence of rebels, marshalled in arms and in warlike 
array, against tiie existing government, which violence 
it was impossible for him to resist; and then under 
the absque hoc, denying the waste charged: * without 
this, that the said defendant was gmlty of the said 
waste and destruction in the declaration mentioned. * * * 
Perry's Com. Law PL, p. 258. 

In People v. Pullman Palace Car Co., 175 HI. 125 
(Vn 111. Notes p. 827), the court says concerning a spe- 
cial traverse : 

**Each of the amended pleas, as already stated, sets 
out the charter of the defendant, and then alleges cer- 
tain matters of inducement, and concludes with a trav- 
erse under the absque hoc. The design of a special 
traverse, as distinguished from a common traverse, is to 
explain or qualify the denial The essential parts of 
such a plea are the inducement, the denial and the verifi- 
cation. The issuable part of the plea is the denial, which 
is under the absque hoc, and when the denial under the 
absquehoc is suflScient no issue of fact can be formed upon 
the inducement. The matter, however, set up in the^ in- 
ducement must be such as in itself amounts to a sufficient 
answer, in substance, to the declaration or information. 
The plaintiff may elect to either form an issue of fact by 
pleading to the absque hoc, or to form an issue of law by 
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demurring to the plea, and thereby take exceptions, in 
point of law, to the explanatory matters set up in the 
inducement ' ' 

SUBOBDINATB BULES AS TO TBAVBBSBS 
Suh-BuU 1. A trayene mutt not be taken upon a matter of law. 
Sub'Buls 2. A traverae must not be taken upon a matter not al- 
leged. 
Sub'Bule 8. There cannot be a traverse upon a trayerse. 

Pleas in Gonf ession and Avoidance, defined. A plea 
in confession and avoidance is a plea admitting the alle- 
gations of the former pleading, but setting up new matter 
by way of aflSrmative defense. 

Classes of. Pleas in confession and avoidance are 
either : 

(a) By way of justification or excuse — ^where the 
new matter affirmatively shows that the plaintiff never 
did have a cause of action, inasmuch as plaintiff's 
apparent right is barred by some legal justification or 
excuse. 

(b) By way of discharge — ^where the new matter 
affirmatively shows that while plaintiff once had a right 
of action, it has been subsequently released or extin- 
guished. 

Pleas of duress, fraud in the execution of the instru- 
ment upon which the plaintiff sues, infancy, etc., are 
examples of pleas in confession and avoidance by way of 
justification or excuse. 

Pleas of the statute of limitations, release, an award 
of arbitrators, etc., are examples of pleas in confession 
and avoidance by way of discharge. 

FoBMAL Conclusion. Because pleas of confession and 
avoidance contain new matter they must always conclude 
with a verification. 

The Doctrine of Golor. It is a rule of pleading that 
every plea by way of confession and avoidance must give 
color. 

CoLOB, Defined. ^^As a term of pleading color signi- 
fies an apparent or prima facie right; and the meaning 
of the rule that every pleading in confession and avoid- 
ance must give color is that it must admit an apparent 
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right in the opposite party, and rely, therefore, on some 
new matter by which that apparent right is defeated.'* 
Andrews-Stephen's Com. Law PL (2nd Ed.) p. 313. 

Color, Kinds of. Color is said to be either express 
or implied. 

Implied Color, Defined. Color is said to be implied 
wherever the declaration charges and the plea admits an 
apparent or colorable right in the plaintiff. 

Express Color, Defined. Perry in his work on Com- 
mon Law Pleading defines express color to be^^a feigned 
matter, pleaded by the defendant in an action of tres- 
pass, from which the plaintiff seems to have a good cause 
of action, whereas, he has, in truth, only an appearance 
or color of cause, ' ' and gives the following example : 

**In an action of trespass quare clausum f regit, for 
breaking the plaintiff's close, the defendant would con- 
fess that the plaintiff, at the time of act complained of, 
was in possession of the close in question by virtue of a 
parol demise for life from one Z.; but that afterwards 
(nothing passing by the parol demise for life), Z.'s title 
became legally vested in the defendant, who thereupon 
entered upon the close so in possession of the plaintiff; 
which is the same trespass complained of by the 
plaintiff.'' 

The example is then explained thus : ' ' In alleging his 
title in the foregoing plea, the defendant would trace it 
truly and minutely from Z., in whom the plea admits title 
to have been vested at the time of the parol demise to 
the plaintiff. Thus, he might aver, according as the fact 
was, that he derived his title by last will from X., who 
got it by deed from Y. on whom it descended from Z. ; in 
a word, he would set out every link, including, of course, 
the one involving the doubtful point of law, constituting 
his claim of title. Now the plaintiff must meet this plea. 
If he means to contest the point of law involved, he must 
demur to the plea, when the legal question thus segre- 
gated will be argued to the Court. If, on the other hand, 
he means to controvert the facts of the title, he must 
reply; and, in replying, he must select for attack some 
one of the links of title in the defendant's chain, and 
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must admit the validity of all the rest, thus separating 
the fact from the law, and obliging the defendant to prove 
one only of the facts of title instead of all of them.'' 
Perry's Com. Law PI. pp. 274-276. 

**The plaintiff was not allowed, in his replication, to 
traverse the fictitious matter suggested by way of color ; 
for, its only object being to prevent a difficulty of form, 
such traverse would be wholly foreign to the merits of 
the cause, and would only serve to frustrate the fiction 
which the law in such case allows. The plaintiff would, 
therefore, pass over the color without notice, and either 
traverse the title of the defendants, if he meant to con- 
test its truth in point of fact, or demur to it, if he meant 
to except to its sufficiency in point of law ; and thus the 
defendants would obtain their object, of bringing any 
legal question raised upon their title under consideration 
of the Court, and withdrawing it from the jury.'' Per- 
ry's Com. Law PL p. 277. 

Concerning the necessity of pleas in confession and 
avoidance giving color, Mr. Justice Orabtree, in deliver- 
ing the opinion in Wiley d Drake v. National Wall Paper 
Co., 70 111. App. 543, says : 

**This was a suit to recover for a bill of wall paper, 
sold by Janeway & Carpender, of Chicago, a branch of 
the National Wall Paper Company, to appellants, 
amounting to $251.11. 

** Appellants defended upon the ground that they never 
dealt with, nor purchased the goods from appellee, but 
that the bill of wall paper sued for was purchased from 
Janeway & Carpender. Appellants also filed seven spe- 
cial pleas, numbered from three to nine, inclusive, where- 
by they sought to set up a defense under the act of June 
20, 1893, entitled: ^Trusts and conspiracies against 
trade.' (Hurd's Statutes 1893, p. 519.) The court sus- 
tained a demurrer to these seven special pleas, and ap- 
pellant abided by their pleas. We think the court did 
right in sustaining the demurrer to these pleas. 

**They were pleas in avoidance, and should therefore 
have given color to the plaintiff, that is, have given it 
credit for having an apparent or prima facie right of 
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action, independently of the matter disclosed in the plea 
to destroy it. 1 Chitty's PL (6th Ed.), p. 556; Andrews- 
Stephen's Pleadings, 266. 

**The pleas under consideration did not conform to 
this rule and were therefore demurrable. ' ' 

SUB-BUI>BS APPLICABLE ALIKE TO TBAVEBSES AND PLEAS IN 

CONFESSION AND AVOIDANCE. 

Sub'Bule 1. Every pleading must be an answer to the whole of what is 

adversely alleged. 
Sub-Bide 2. A pleading is taken to confess sueh traversable matters 

alleged on the other side as it does not traverse. 

Pbotestation. This last rule has given rise to the 
practice of protestation in pleading. When the pleader 
fails to traverse any traversable fact alleged, but wishes 
for the purpose of some other suit to avoid the effect of 
the rule above stated, i. e., the implied admission of such 
fact, he prefaces the matter traversed with a reservation 
that he does not admit such other fact alleged in the 
pleading. 

A new assignment in pleading. **It has been seen that 
the declarations are conceived in very general terms. 
* * * ijij^g effect of this is, that in some cases the de- 
fendant is not sufficiently guided by the declaration to 
the real cause of complaint, and is therefore led to apply 
his answer to a different matter from that which the 
plaintiff has in view. For example, it may happen that 
the plaintiff has been tiuice assaulted by the defendant, 
and one of these assaults may have been justifiable, being 
committed in self defense, while the other may have been 
committed without legal excuse. Supposing the plaintiff 
would bring his action for the latter, the statement (of 
the declaration) is so general as not to indicate to which 
of the two assaults the plaintiff means to refer. The de- 
fendant may therefore suppose, or affect to suppose, that 
the first is the assault intended and will plead son as- 
sault demesne (self defense). This plea the plaintiff 
cannot safely traverse. • • • The plaintiff there- 
fore • • • has no course but by a new pleading to 
correct the mistake occasioned by the generality of the 
declaration, and to declare that he brought his action, 
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not for the first but for the second assault; and this is 
called a new assignment Andrews-Stephen *s Cona. 
Law PL (2nd Ed.) p, 328. 

Of the Issue 

Issue, defined. An issue may be defined as a point of 
fact or law affirmed on one side and denied on the other. 

Tekdeb of IssuEy DEFINED. By a tender of issue is 
meant the formal allegation wherein the pleader, having 
traversed a matter previously alleged, offers to go to 
trial on the disputed point. 

FoBM OF Tendeb of Issue. The form of a tender of an 
issue of fact is: **And of this the defendant puts him- 
self upon the country'' or **And this the plaintiff prays 
may be enquired of by the country. ' ' 

Li WUlard v. Zehr, 215 111. 154, an issue is thus de- 
fined: 

**An issue of fact made under our practice in courts 
of record by the formal written pleadings of the parties 
* * * is a single, certain, material point arising out 
of the allegations of the parties, and generally made by 
an affirmative allegation and denial. Whenever the 
parties come to a point in the pleadings which is affirmed 
on one side and denied on the other, they are said to be 
at an issue ; and, when a material fact is thus affirmed and 
denied, an issue of fact is formed for trial, and its deter- 
mination usually results in a judgment for one party or 
tie other." 

Of the Acceptance of Issue 

Defined. The acceptance of issue is the formal state- 
ment of the opposite party, after issue has been tendered, 
that he too submits the issue thus tendered to the jury 
for determination. 

SiMiLiTBB, defined. The form of acceptance of a 
tendered issue of fact (called a /^Similiter") is: **And 
the said A. B. as to the plea of the defendant last above 
pleaded, whereof he hath put himself upon the country, 
doth the like. 

A. B., by E. F., his attorney. 
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JoiNDEB IN Dbmxjbbeb, DEFINED. The acceptance of a 
tendered issue of law is called a ^'Joinder in Demurrer.'' 

In modem practice the filing of either a similiter or 
joinder in demurrer has fallen into disuse, the case being 
deemed at issue by the filing of proper pleas properly 
tendering issue. 



CHAPTER Xn 

THE RULES WEIGH TEND TO SECURE BIATERI- 

AUTY OF THE ISSUE 

Rule 1. Traverse mnst not be taken upon an immaterial 

point. 
Role 2. A traverse must not be too large, nor, on the 

other hand, too narrow. 

Example of a Tbavebse too Labqe (from Andrews- 
Stephen's Com. Law PL, 2nd Ed., p. 343): **In an 
action of assumpsit, the plaintiff declared npon a policy 
of insurance and averred ^that the ship insured did not 
arrive safely, but that the said ship, tackle, apparel, ordi- 
nance, munition, artillery, boat and other furniture were 
sunk and destroyed in said voyage.' The defendant 
pleaded with a traverse, 'withont tMs, that the said ship, 
tackle, apparel, ordinance, munition, artillery, boat and 
other furniture were sunk and destroyed in the voyage in 
manner and form as alleged. ' Upon demurrer this trav- 
erse was adjudged to be bad, and it was held that the 
defendant ought to have denied disjunctively that the 
ship or tackle, etc., was sunk or destroyed; because in 
this action for damages the plaintiff would be entitled to 
recover compensation for any part of that which was the 
subject of insurance and had been lost; whereas (it was 
said), if issue had been taken in the conjunctive form in 
which the plea was pleaded, *and the defendant should 
prove that only a cable or anchor arrived in safety, he 
would be acquitted of the whole.' " 

Example of a Traverse too Narrow : In an action in 
trover plaintiff alleged that defendant found and wrong- 
fully converted to his own use personal property of the 
plaintiff, to-wit, two cows, four horses and three sheep; 
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the defendant pleaded that the defendant did not find and 
convert two cows and four horses, the personal property 
of the plaintiff. This traverse is bad, for the plaintiff 
will be entitled on the pleadings to judgment for the 
alleged wrongful conversion of the three sheep not 
covered by the traverse. 



C. L. F.— 7 



CHAPTEB XIV 

THE BULES WHICH TEND TO PRODUCE SINGLE* 

NESS OF ISSUE 

Role 1. Pleadings must not be double. 
Rule 2. It is not allowable to both plead and demur to 
the same matter at the same time. 

Of Duplicity in Pleading 

Duplicity, defined. Duplicity in pleading is double 
pleading, i. e., the pleading of two separate and distinct 
causes of action, or two distinct and different allegations 
of the same cause of action in a declaration, or one count 
of the declaration, or the pleading of two separate and 
distinct defenses in the same plea. 

Example op Duplicity in a Deolabation: A decla- 
ration in case charging in the same count both slander 
and libel or a declaration in case for negligence averring 
two distinct kinds of negligence in the same count. 

Example op Duplicity in a Plea: A plea of confes- 
sion and avoidance to an action of debt on a bond setting 
up as new matter in avoidance duress in the making of 
the bond and a subsequent release. 

SUB-BULES AS TO DUPLICITY 

Suh-Bule 1. Immaterial allegations wiU not render a pleading double. 
Suh'Bule 2. The charge of duplicity wiU not lie to matters pleaded 

merely as inducement. 
Sub-Bule 3. No matters, howevdr multifarious, will operate to make 

a pleading double, provided such matters together constitute but 

one connected proposition or entire point. 

Of Several Counts, Pleas, Replications, etc. In a dec- 
laration, in separate subdivisions, or counts, the pleader 
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may set forth as many several and different, but related, 
subject matters of claim as he desires. Thus, in an action 
in case for negligent injury under separate counts the 
plaintiff may allege different ways in which the accident 
occurred, or charge several different acts of negligence. 
Each count, however, either specifically or by reference, 
must be complete in itself. 

Marquette Third Vein Goal Go. v. Dielie, 208 HI. 117 
(Vn 111. Notes p. 441), is pertinent on the permissibility 
of joining several counts in a declaration in tort. Opin- 
ion by Hand, C. J. : 

**This is an action commenced in the Circuit Court of 
Bureau County by the appellee, a minor under the age of 
fourteen years, by his next friend, against the appellant, 
to recover damages for a personal injury sustained by 
him while in the employ of the appellant as a * * trapper ' ^ 
in its coal mine. The case was tried upon a declaration 
containing three counts. The first count charged the 
appellant with negligence in failing to provide appellee 
a safe place in which to work. The second count charged 
the appellant with a willful violation of the twenty-sec- 
ond section of the mines and miners act (Hurd's Eev. St., 
1899, c. 93), in having employed and permitted appellee, 
a minor under the age of fourteen years, to work in its 
mine, and without having produced to it, by him, an affi- 
davit that he was fourteen years of age, by means 
whereof he was injured. The last count charged that 
plaintiff was under fourteen years of age; that the de- 
f^dant was aware of that fact; and that he was care- 
lessly, negligently, imlawfully, and wrongfully employed 
by the defendant to work in its mine ; and that by reason 
of being permitted to work in said mine, and because of 
his youthful indiscretion, he was injured. • • • 

**It is first contended that there is a misjoinder of 
causes of action in the several counts of the declaration, 
the position of the appellant being that an action for 
negligence at conmion law in failing to furnish appellee 
a safe place in which to work, and an action for a willful 
violation of the mines and miners act by employing and 
permitting appellee, a minor imder fourteen years of 
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age, to work in its miney and without having produced to 
ity by him, an affidavit that he was fourteen years of age, 
can not be joined in the same declaration. The counts 
are based upon the same state of facts, and if the appel- 
lant is liable to appellee for damages for negligence as 
at common law, and also liable to him for damages by 
reason of a willful violation of the mines and miners act, 
no valid reason has been suggested why said causes of 
action may not be joined in different counts of the same 
declaration. To hold otherwise would be to hold that 
appellee must bring two actions against the appellant 
based upon the same state of facts, or abandon one of 
said causes of action. • • • 

**It is the practice in this State to try personal injury 
cases under declarations the separate counts of which 
charge negHgence and willful and wanton misconduct 
(Chicago Terminal Transfer Railroad Co. v. Gruss, 200 
111. 195, Vm 111. Notes p. 236) ; and, although the rules 
of law as applied to the separate counts of such a decla- 
ration are not the same, it has never been thought for 
that reason such counts could not be joined in the same 
declaration. We are of the opinion there was no mis- 
joinder of counts or causes of action in said declaration, 
but that the counts for negligence at common law and for 
a willful violation of the statute were properly joined in 
said declaration. ' ' 

By statute in England it was provided that defendants 
in certain cases might, with leave of court, plead as many 
separate matters of defense as he might think necessary. 
The practice is now general of allowing as many differ- 
ent pleas as the pleader may think necessary to a decla- 
ration, or to any count of a declaration, without leave of 
court. 

In Barker v. Barth, 88 111. App. 27, it is said: ** Under 
our system of pleading, the defendant may plead as many 
pleas as he deems necessary for his defense, however in- 
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consistent they may be, and an admission made by any 
one plea can not be used against him on an issne made 
by another plea.'^ 

In Illinois by statute it is necessary to obtain leave of 
court to file two or more replications to the same plea. 



CHAPTER XV 

THE RULES WHICH TEND TO PRODUCE OEE- 

TAINTT OF ISSUE 

Rule 1. Pleadings must have certainty of place. 

Rule 2. Pleadings must have certainty of time. 

Rule 3. Pleadings must specify qnaUty, quantity and 

value. 
Rule 4. Pleadings must specify the names of persons. 
Rule 5. Pleadings must show title. 
Rule 6. Pleadings must show authority. 
Rule 7. In general, whatever is alleged in pleading must 
be aUeged with certainty. 

Cbbtaintt of Place. In modem practice the term 
** venue'' is used synonymously with ** place of trial.'* 
Cyc. Law Die. p. 446. 

Venue, defined. Venue is the county in which the 

facts are alleged to have occurred, and from which the 

jury are to come to try the issue. Gould's PI. c. 3, Sec. 

102. 

AoTipNS, Classified as to Venue. Actions are either : 

Local — ^involving real property, and necessary to 

be brought in the county where the real property is 

situated, or 

Transitory — ^that may be brought anywhere where 
service may be had upon the defendant. 
Certainty of Time. 

8ub-Bule 1. Where the exact time is not a material point in the mer- 
its of the ease, it should be laid under a videlicet. 

Sub'Bule 2. A time intrinsically impossible or inconsistent should not 
be alleged. 

Sub'Bule 3. Where time is a material point in the issaes of the cas^ 
it must be strictly proved. 

Quality, Quantity and Value. **It is, in general, 
necessary where the declaration alleges any injury to 
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goods and chattels, or any contract relating to them, that 
their quality, quantity, value or price should be stated. 
And in any action brought for recovery of real property, 
its quality should be shown, as whether it consists of 
houses, lands or other hereditaments ; and, in general, it 
should be stated whether the lands to meadow, pasture 
or arable, etc. And the quantity of the lands or other 
real estate must also be specified. So, in an action 
brought for injuries to real property, the quality should 
be shown, as to whether it consists of houses, lands or 
other hereditaments.*' Andrews-Stephen's Com. Law 
PL (2nd Ed.) pp. 386-387. 

Names of Persons. This rule applies to the parties 
to the suit, and persons not parties to the suit of whom 
mention is made in the pleadings. 

Persons should be described by their Christian name 
and sur-name. 

A mistake in the name of the party to a suit (mis- 
nomer) is ground for a plea in abatement (Error in 
spelling not fatal if sound the same — idem sonans.) 

Title. **When, in pleading, any right or authority is 
set up in respect of property, personal or real, some title 
to that property must, of course, be alleged in the party, 
or in some other person from whom he derives his 
authority. So, if a party be charged with any liability 
in respect of property, personal or real, his title to that 
property must be alleged. '* Andrews-Stephen *s Comm. 
Law PL (2nd Ed.) p. 391. 

Authority. When a party has occasion to justify 
under a writ, warrant, precept, or any other authority 
whatever, he must set it forth particularly in his plead- 
ings. Andrews-Stephen's Com. Law PI. (2nd Ed.) p. 
404. 

General Cebtainty. 

Suh'Bvle 1. It is not neceeBary to plead evidence. 

8ub-Bule 2. It is not neceesaiy to state matter of which the court 

takes judicial notice. 
8ub-Bule 3. It is not necessary to state matter which would come 

more properly from the other side. 
Suh'Bule 4. It is not necessary to allege dreumstances necessarily 

implied. 
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Sub-Bvie 5. It ia not neeessarj to allege what the law will presmne. 

Sub-Bvie 6. A general mode of pleading is allowable where great pro- 
lixity ia therebj avoidedi 

Bub-Bvle 7. A general mode of pleading ia allowable where the alle- 
gationa on the other aide mnat reduce the matter to a certainly. 

Suh'Bule 8. No greater particularity ia required than the nature of 
the case wiU admit* 

Sub'Bvle 9. Leea partienlaritj ia required where the facta lie more 
within the knowledge of the opposite party. 

Sub'Bule 10. Leas particularity is required in the statement of mat- 
ter of inducement or aggravation than in the main allegations. 

Bills of Paeticxjlabs. The generality of the declara- 
tion and of some affirmative pleas has made necessary 
Bills of Particulars. A Bill of Particulars is a detailed 
informal statement of a plaintiff's cause of action, or of 
the defendant's set-off, furnished by one party to the 
other in compliance with a statute, rule or special order 
of court. It may be required in actions in tort as well 
as in contract. Cyc. Law Die. p. 99. 

Chicago City Ry. Co. v. Jennings, 157 HI. 274, VII 111. 
Notes p. 248, is a leading Illinois case on the degree of 
certainty required in pleading. Opinion by Magru- 
der, J.: 

'*This is an action brought by appellee, M. C. Jen- 
nings, against the Chicago City Railway Company, ap- 
pellant, to recover damages for injuries to appellee's 
phaeton or buggy caused by a collision between it and a 
train of appellant 's cars. The declaration avers : 
^Plaintiff was riding in a certain carriage, commonly 
known as a *'Goddard phaeton," then and there drawn 
by a certain horse upon and along the said street — Cot- 
tage Grove avenue. And the defendant was then ancj 
there possessed of a certain motor or grip car, used by 
said defendant to propel certain passenger cars, known 
as ** street cars," along and on said Cottage Grove ave- 
nue, by means of a wire rope or endless cable, and the 
said motor car had then and there attached thereto cer- 
tain of said passenger cars, and which motor and train 
of said cars were then and there under the care and 
management of drivers, then servants of the defendant, 
who were then and there driving the same upon and 
along the said street. Cottage Grove avenue, near to or 
about where said Cottage Grove avenue intersects or 
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meets Seventieth street of said city, as aforesaid, and 
while plaintiff, with all due care and diligence, was then 
and there riding in the said carriage along and on the 
said Cottage Grove avenne, at or near to where the lat- 
ter meets Seventieth street, as aforesaid, upon the said 
public highway there, the defendant then and there, by 
its said servants, so carelessly and improperly drove 
and managed the said motor and train of cars that, by 
and through the negligence and improper conduct of the 
defendant, by its said servants in that behalf, the said 
motor and train of cars then and there ran into and 
struck with great force and violence upon and against 
the said carriage, and did by said force and violence then 
and there crush and destroy the said carriage, and ren- 
dered the same of no value whatever to plaintiff.' To 
this declaration a general and special demurrer was 
filed ; grounds of special demurrer being that the allega- 
tion that the defendant carelessly and improperly drove 
and managed its train of cars is vague, uncertain, and 
indefinite, and fails to inform defendant wherein the 
negUgence complained of consisted, and also that said 
declaration fails to set forth whether the plaintiff was 
driving personally, or whether his servant had charge 
of the carriage in question, and, if the said carriage was 
driven by a servant, whether the servant was free from 
negligence. The court overruled the demurrer, the de- 
fendant electing to stand by it. There was judgment 
by default for $160, and an appeal to the Appellate 
Court, which rendered a judgment affirming the ruling 
of the court below. The Appellate Court granted a cer- 
tificate of importance, and the case is here by appeal 
from the judgment of affirmance rendered by that court 
^^The charge which the special demurrer makes against 
the declaration is that of vagueness, uncertainty, indefi- 
niteness, and failure to state wherein the negligence 
complained of consisted. We are inclined to think that 
the declaration is not justly subject to the criticism made 
upon it, and that, therefore, the trial court properly 
overruled the special demurrer to it *A general state- 
ment of facts, which admits of almost any proof to sus- 
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tain it, is objectionable/ 1 Chit. PL, p. 232. 'Facts only 
are to be stated and not arguments or inferences.' Id. 
p. 213. But, in alleging a fact, 4t is unnecessary to state 
such circumstances as merely tend to prove the truth of 
it' Id. p. 225. In other words, it is not only a rule of 
pleading that the statement of facts must not be so gen- 
eral as to admit of almost any proof to sustain it, but it 
is also a 'familiar rule of pleading which forbids alleging 
the evidence. ' The two rules should be harmonized, and 
the two extremes which they respectively define should 
be avoided. Railroad Co. v. DutUap, 29 Ind. 426. The 
facts must be set forth with certainty; that is to say, 
there must be 'a clear and distinct statement of the facts 
which constitute the cause of action or ground of defense, 
so that they may be understood by the party who is to 
answer them, by the jury who are to ascertain the truth 
of the allegations, and by the court which is to give 
judgment.' " 1 Chit. PI. p. 233. 

''We think that the declaration in the case at bar suf- 
ficiently fulfills the requirements of the definitions thus 
given." 



CHAPTER XVI 

THE RULES WHICH TEND TO PREVENT OBSOUR- 
ITT AND CONTUSION IN PLEADINa 

Rule 1. Pleadings must not be insensible or repugnant. 

Rule 2. Pleadings must not be ambiguous or doubtful 
in meaning ; and when two different meanings present 
themselves, that construction shall be adopted which 
is most unfavorable to the party pleading. 

Rule 3. Pleadings must not be argumentative. 

Rule 4. Pleadings must not be in the alternative. 

Rule 5. Pleadings must not be by way of recital, but 
must be positive in their form. 

Rule 6. Things are to be pleaded according to their legal 
effect or operation. 

Rule 7. Pleadings should observe the known and an- 
cient forms of expression, as contained in approved 
precedents. 

Rule 8. Pleadings should have their proper formal com- 
mencements and conclusions. 

Rule 9. A pleading which is bad in part is bad alto- 
gether. 
BxTUs 1. Plbadinqs Must Not Bb Insbnsiblb ob Bb- 

FUGNANT. 

If a pleading contain inconsistent allegations or 
clauses that are repugnant, the pleading is bad on de- 
murrer. 

Bulb 2. Poiadings Must Not Bb Ambiguous ob 
Doubtful in Meaning; and When Two Diffbbbnt 
Meanings Pbesbnt Themselves, That Constbuotion 
Shall Be Adopted Which Is Most Unfavobable to the 
Pabty Pleading. 
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The logic of this rule also finds expression in the 
construction and interpretation of contracts^ where a 
clause in the contract which is ambiguous is construed 
most strongly against the one for whose benefit the 
clause was inserted (contra proferentum). As stated 
in the text, the rule is too broad. On demurrer, the 
rule is strictly enforced, but on a motion in arrest of 
judgment after verdict every logical a/nd reasonable 
intendment is in favor of the pleading. 

Negatives JPregnant. Under this rule may also be 
considered negatives pregnant in pleading. ^'A nega- 
tive pregnant is such a form of negative expression 
as may imply or carry with it an affirmative. This is 
considered as a fault in pleading, and the reason why 
it is so considered is that the meaning of such a form 
of expression is ambiguous. 

Example: **In trespass for entering the plaintiff's 
house, the defendant pleaded that the plaintiff's 
daughter gave him license to do so, and that he entered 
by that license. The plaintiff replied that he did not 
enter by that license. This was considered a negative 
pregnant; and it was held that the plaintiff should 
have traversed the entry by itself or the license by 
itself, and not both together. It will be observed that 
this form of traverse may imply or carry within it 
that the license was given, though the defendant did 
not enter by that license. It is therefore, in the lan- 
guage of pleading, said to be pregnant with that admis- 
sion, viz., that a license was given." 

Another Example: '^In trespass for assault and 
battery the defendant justified for that he/ being mas- 
ter of a ship, commanded the plaintiff to do some 
service in the ship, which he refusing to do, the de- 
fendant moderately chastised him. The plaintiff 
traversed, with an absque hoc, that the defendant 
moderately chastised him ; and this traverse was held 
to be a negative pregnant; for, while it apparently 
means to put in issue only the question of excess (ad- 
mitting, by implication, the chastisement), it does not 
necessarily and distinctly make that admission, and is 
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therefore ambiguous in its form.'* Andrews-Ste- 
phen 's Com. Law PI. pp. 435-436. 
Bulb 3. Pleadings Must Not Be Abgumbntative. 

It is absolutely essential in pleading in order that 
material issues may be formed that the declaration 
and pleas should state clearly and directly the subject 
matter in controversy. 

Pleadings may be argumentative (a) either in stat- 
ing doubtful or unnecessary propositions of law, by 
way of raising a duty owing from one party to the 
other, or (b) in drawing dedVrCtions of facts from other 
facts pleaded. 
Bulb 4. Pleadings Must Not Be in the Altbbnativb. 

Pleadings must make direct allegations. It is not 
allowable to plead hypothetically, as for instance, ''i/ 
the plaintiff did so and so, then, etc.^' Alternative 
theories of a case or alternative defenses may be 
raised by several counts or several pleas. 
Bulb 5. Pleadings Must Not Be by Way of Bboital, 
BUT Must Be Positive in Thbib Fobm. 

The use of the word *' whereas*' as introductory to 
a pleading, or to a clause in a pleading, illustrates this 
fault in pleading. 

Bulb 6. Things Abb to Be Pleaded Accobding to 
Thbib Legal Effect ob Opebation. 

By this rule is meant that in pleading an instrument 
as a ground of action or defense the instrument should 
be set forth, not according to its language or form, but 
rather according to its effect in law. For instance, if 
relying upon a release, the pleader should not say 
**and thereupon the plaintiff and defendant entered 
into a certain agreement by the terms of which, etc.,'' 
but should say *'and thereupon the plaintiff released 
the defendant,'' or when referring to a gift of real 
estate under a will, the pleader should use the word 
** devised," or when referring to a sale the pleader 
should use the words ** bargained and sold," etc. 
Bulb 7. Pleadings Should Obsebvb the Known and 
Ancient Fobms of Expbession, as Contained in Ap- 

PBOVED PbECEDENTS^ 
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This rule is purely technical. In modem practice it 
is sufficient if the pleader properly state the substance 
of his cause of action or defense. 
Bulb 8. Pleadings Should Have Theubl Pbopeb Fob- 
MAL Commencement and Conclusions. 

Without attempting to give the proper formal com- 
mencement and conclusions of all pleadings, it is suffi- 
cient to call attention to the fact that traverses should 
conclude to the country, i. e., **0f this the defendant 
puts himself upon the country, '* or *'This the plain- 
tiff prays may be enquired of by the country, '^ and 
that a plea setting up new matter should conclude with 
a verification, i. e., **And this the defendant is ready 
to verify; wherefore, the defendant prays judgment, 
etc.'' 
Rule 9. A Pleading Bad in Pabt Is Bad Altogetheb. 

The meaning of this rule is that if in any material 
part of a pleading, or in reference to any of the mate- 
rial things which it undertakes to answer, the pleading 
be bad, though in other respects it be free from ob- 
jection, the whole of it is open to demurrer. Andrews^ 
Stephen's Com. Law PL (2nd Ed.) p. 451. 



CHAPTER XVn 

THE RULES WHICH TEND TO PREVENT PROLIX- 
ITT AND DELAY IN PLEADING 

Rule 1. There must be no departure in pleading. 

Rule 2. Where a plea amounts to the general issue it 

should be so pleaded. 
Rule 3. Surplusage is to be avoided. 

Depabtube, defined, a departure in pleading takes 
place when in any pleading the party deserts the ground 
that he took in his last antecedent pleading and resorts 
to another. 

Obviously, a departure cannot occur before the repli- 
cation. Andrews-Stephen's Com. Law PI. (2nd Ed.) 
p. 453. 

Examples of Depabtubes in PLEADnsro. **In debt on 
bond conditioned to keep the plaintiffs harmless and in- 
demnified from all suits, etc., of one Thomas Cook, the 
defendants pleaded that they had kept the plaintiffs 
harmless, etc. The plaintiffs replied that Cook sued 
them, and so the defendants had not kept them harmless, 
etc. The defendants rejoined that they had not had any 
notice of the damnification. And the court held that the 
rejoinder was a departure from the plea in bar; 'for in 
the bar the defendants plead that they have saved harm- 
less the plaintiffs, and in the rejoinder confess that they 
have not saved harmless, but they had no notice of the 
damnification, which is a plain departure.^ So in debt 
on a bond conditioned to perform the covenants in an 
indenture of lease, one of which was that the lessee, at 
every f elUng of wood, would make a fence, the defendant 
pleaded that he had not felled any wood, etc. The plain- 
tiff replied that he felled two acres of wood, but made 
no fence. The defendant rejoined that he did make a 
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fence; this was adjudged a departure." Andrews- 
Stephen's Com. Law PL (2nd Ed.) p. 455. 

Of Pleas Amounting to the Genebal Issue. The Gen- 
eral Issue is, as we have seen, a brief, appropriate form 
of plea when the pleader means to deny the whole or 
principal part of a declaration. Under the foregoing 
rule, a conmion traverse which denies all or the princi- 
pal part of a declaration is bad, because, inasmuch as 
such a conunon traverse is equivalent to a general issue, 
the general issue, in the interest of simplicity and 
brevity, should be pleaded. Example: To a declara- 
tion in assumpsit for the price of a cow, the defendant 
pleaded that he did not buy the cow. This was bad. 
The general issue of ^^non-assumpsit" should have been 
filed. 

SuBFLUSAQE. SurpVusage is unnecessary matter in 
pleading. 

Surplusage cannot be taken advantage of by a de- 
murrer, but may be reached by a motion to strike. 



CHAPTEE XVni 
mSOELLANEOUS RULES 

Rule 1. The declaration should in conclnsion lay dam- 
ages (ad damnum), and allege production of suit 
(**and therefore he brings this suit/* etc.). 

Rule 2. Pleas must be pleaded with defense. 

Rule 3. Pleadings must be pleaded in due order. 

Rule 4. Pleas in abatement must give the plaintiff a 
better writ. 

Rule 5. Dilatory pleas must be pleaded at a preliminary 
stage of the suit 

Rule 6. All affirmative pleadings which do not conclude 
to the country must conclude with a verification. 

Rule 7. In all pleadings where a deed is alleged under 
which a party claims or justifies profert of such deed 
must be made. 

Rule 8. All pleadings must be properly entitled to the 
court and term. 

Rule 9. All pleadings ought to be true. 

Note: Several of Stephen's original miseellaneonB rnlee are obaolete 
in practice, and have been omitted. The original numbering has not been 
followed. 

The Bulb That Pleas Must Be Pleaded with De- 
fense. Defense here signifies a certain form of words 
by which the plea is introduced. The form varies ac- 
cording to the nature of the action. In Trespass the 
form is: **And the said C. D., by E. F., his attorney, 
comes a/nd defends the force and injury when, etc., and 
says.'* In other personal actions the form is: **And 
the said 0. D., by E. F., his attorney, comes and defends 
the wrong and injury when, etc., and says.'^ Andrews- 
Stephen's Com. Law PI. (2nd Ed.) p. 469. 

The Obdeb of Pleading. The order of pleading, in 
modem practice, is as follows : 

C. I* p.— 8 
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1. To the jurisdiction of the court. 

2. To the disability of the person : 

1. Of plaintiff. 

2. Of defendant 

3. To the form of the action : 

1. For matter apparent on the face. 

2. For matter dehors the writ. 

4. To the action in bar : 

1. By way of traverse, or 

2. By way of confession and avoidance. 

The Rule That a Plea in Abatement Must Give the 
PiiAiNTiEF A Betteb Wbit. A plea in abatement has 
been heretofore defined. When a plea in abatement 
states some reason why the suit should abate, as for mis- 
nomer, mis-joinder or non-joinder, the plea must contain 
information which will enable the plaintiff to correct the 
mistake in a subsequent suit, i. e., furnish the correct 
name, show the party improperly joined, or name the 
party improperly omitted. 

The other miscellaneous rules are sufficiently obvious 
to require no extended explanation. 
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Rodriguez v. Merriman, 133 111. App. 372 61-66 

Wabash R. R. Co. v. Billings, 212 lU. 37 52-54 

WiUard v. Zehr, 215 111.' 154 82 

Wiley & Drake v. Nat. Wall Paper Co., 70 111. App. 543. . .80-81 
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ABATEMENT 

« 

of nuisance, defined, 1 
plea in, defined, 46 

distinguished from plea in bar in Keokuk & Hamilton 

Bridge Co. v. Wetzel, 228 lU, 253, 46-48 
must give plaintiff better writ^ 102 
ABSQUE HOC (see Special Traverse) 
ACCOUNT 

action of, defined, 11 
obsolete in England, 11 
superseded by equitable remedy, 11 
ACCOUNT STATED 

action of, defined, 11 
ACTIONS 

classified generally, 9 
classified as to venue, 90 
local, defined, 90 
transitory, defined, 90 
mis-joinder of, defined, 27 
non-joinder of, defined, 27 
mixed, enumerated and defined, 9-10 
personal, enumerated and defined, 9-10 
real, enumerated and defined, 9-10 
AD DAMNUM 

in declaration, 32 
AIDER 

by verdict, defined, 43-44 

illustrated in C. & A. R. R. Co. v. Clausen, 173 IIL 101.. 
VII lU. Notes pp. 759-761, 43-46 
ALLEN V. SCOTT, 13 111. 80, reported, 75 
AMBIGUITY 

rule as to, 95 
AMENDMENTS 

statutes permitting, 40 

105 
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AMENDMENTS— continued 

as stating a new cause of action or restating an existing 
cause of action, distinguished in Chicago City Railway 
Company v. McMeen, 206 111. 108, VII 111. Notes p. 338, 
40-43 
allowable in Illinois at any time before judgment, 40 
APPEAL 

defined, 67 

distinguished from writ of error, 67 
APPEARANCES 
defined, 29 

kinds of, enumerated, 29 
form of, by attorney, 29-30 
general, defined, 30 
special, defined, 31 
APPELLATE COURT 

jurisdiction, 5 
ARREST OP JUDGMENT 
motion in, defined, 59 

function of, illustrated in Fountain Head Drain Dist. v. 
Wright, 228 111. 208, VIH lU. Notes p. 903, 59 
ASSUMPSIT 

action of, defined, 11 

declaration, form of, in, 32-34 
forms of, enumerated, 11 
general, defined, 11 
special, defined, 11 
general issue, in, 71 
AUTHORITY 

pleadings should show, rule explained, 91 
BARKER V. EARTH, 88 111. App. 27, reported, 88-89 
BILL OP EXCEPTIONS 

defined, 67 
BILL OP PARTICULARS 

defined, 92 
CAPIAS 

ad respondendum, 22 
in tort actions sounding in malice, 22 
CAPTION 

of declaration, defined, 31 
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CASE 

action of, defined, 12 

form of declaration in, 34-35 
general issue in, 72 

distinction between case and trespass abolished in 
Illinois, 12 
CEBTAINTY 

rules which tend to produce, in pleading, 90 
sub-rules, as to general certainty in pleading, 91-92 
degree of, required in declaration in tort illustrated in Chi- 
cago City Railway Co. v. Jennings, 157 111. 274, VII HI. 
Notes p. 248, 92-94 
CERTIORAEI 

writ of, defined, 7 
CmCAGO CITY RAILWAY CO. v. JENNINGS, 157 111. 274, 

reported, 92-95 
CfflCAGO CITY RAILWAY CO. v. McMEBN, 206 111. 108, 

VIII 111. Notes p. 248, reported, 40-43 
CHICAGO & ALTON R. R. CO. v. CLAUSEN, 173 111. 101, 

VII m. Notes p. 759-61, reported, 43-46 
CHUDNOVSKI V. ECKELS, 232 111. 312, reported, 13-19 
CIRCUIT COURT 
jurisdiction, 5 
CITY COURTS 

jurisdiction, 5 
CLEVELAND v. SKINNER, 56 111. 500, reported, 36-39 

COLOR 

doctrine of, as applied to pleas of confession and avoidance, 
defined, 78-79 

kinds of, 79 

implied color, defined, 79 

express color, defined, 79 
example of, 79-80 

application of doctrine illustrated in Wiley v. Nat. Wall 
Paper Co., 170 111. App. 543, 81-82 
COMMENCEMENTS 

formal, in pleadings, 98 
COMMON COUNTS 

defined, 11 

enumerated, 11 

example of, 32-34 
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COMMON PLEAS 

court of, jurisdiction, 4 
COMMON TRAVEBSB 

defined, 70 

example of, 70-71 
CONCLUSIONS 

formal, in pleading, 98 
CONFESSION AND AVOIDANCE 

pleas in (see Pleas) 
CONTINUANCE 

plea puis darreign, defined, 49 

illustrated in Ripley v. Leverenz, 183 111. 519, 49-50 
CONTRACT 

waiving and sueing in tort, 13 
COUNTS 

common (see Common Counts) 

defined, 87 

joining several in same cause of action illustrated in Mar- 
quette Third Vein Coal Co. v. DieUe, 208 lU. 117, VIH 
ni. Notes p. 441, 87-88 
COUNTY COURT 

jurisdiction, 5 
COURTS 

defined, 3 

classified, 3-4 

of record and not of record, defined, 3 

of general jurisdiction, defined, 3 

of limited jurisdiction, defined, 3 

of original jurisdiction, defined, 4 

of appellate jurisdiction, defined, 4 

principal common law, in England, and jurisdiction, 4 

in Illinois, and jurisdiction, 5-6 
COVENANT 

action of, defined, 11 

general issue in, 71 
CONVERSION 

in action of trover, 12 
DAMAGES 

nature and extent of, as affecting election of remedies, 21 

exemplary, when allowable in tort actions, 21 

rule as to, recoverable in contract and in tort, 21 



INDEX 109 

[befebenges abb to pages] 
DEBT 

action of, defined, 11 

general issue in, 71 
DECLARATION 

defined, 31 

formal parts of, 31-32 

forms of, in assumpsit, 32-34 

in tort, 34-35 
DEEDS 

prof ert of, 50 
DEFAULT 

judgment of, defined, 67 
DEFECTS IN PLEADING 

how cured, 40 
DEFENSE 

rule that pleas must be pleaded with, explained, 101 
DEMURRER 

defined, 35 

kinds of, 35 

general, defined, 35 

general-special, defined, 36 

special, defined, 35 

example of general, 36 

example of special, 36 

effects of, 36 

carrying back, defined, 36 

illustrated in Cleveland v. Skinner, 56 111. 500, 36-39 

election to file, or plead, how determined, 39-40 
DEMURRER TO EVIDENCE 

defined, 54 

when will be sustained, stated in Libby, McNeill & Libby 
V. Cook, 222 111. 206, VHI HI. Notes p. 776, 54-56 
DEPARTURE 

defined, 99 

examples of, 99-100 
DETINUE 

action of, defined, 11 

distinguished from replevin, 12 
DILATORY PLEAS 

defined, 46 

when to be pleaded, 102 
DISABILITY OF PARTIES 

as affecting election of remedies, 19 
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DISTRESS 

right of, defined, 1 
DOWER . 

writ of, defined, 9 

writ of right of, defined, 9 
DUPLICITY IN PLEADING 

defined, 86 

example of, in declaration, 86 

example of, in plea, 86 

rules as to, 86 

of several counts, pleas, replications, etc., as avoiding^ 
86-87 
EJECTMENT 

action of, defined, 10 
in Illinois, 10 
ELECTION OP REMEDIES 

doctrine of, defined, 13 

illustrated in Chudnovski y. Eckels, 232 111. 312, 13-19 
what doctrine involyes, 13 
examples of states of fact permitting, 13 
principal considerations determining, 19 
ELECTION TO DEMUR OR PLEAD 

how determined, 39-40 
ENTRY UPON LANDS 

defined, 1 
ERROR, WRIT OP 

defined, 67 

kind s of, 67 
EXCHEQUER 

court of, jurisdiction, 4 
EXCHEQUER CHAMBER 

court of, jurisdiction, 4 
EX CONTRACTU 

actions, enumerated, 10 
EX DELICTO 

actions, enumerated, 10 
EXCEPTIONS 

bill of, defined, 67 
EXECUTION 

writ of, defined, 68 
EXTRA-LEGAL REMEDIES 

defined, 1 

enumerated, 1 
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EXTRAORDINARY REMEDIES 
defined, 7 
enumerated, 7 
FORMEDON 

writ of, defined, 9 
FORMS 

ancient, to be observed, 98 
of appearance, 29-30 
of praecipe, 28-29 
of summons, 29 

declaration in assumpsit, 32-34 
declaration in tort, 34-35 
of general demurrer, 36 
of special demurrer, 36 
of general issues, 71-72 
FOUNTAIN HEAD DRAIN DIST. v. WRIGHT, 228 111. 208. 

VIII 111. Notes p. 903, reported, 59 
GENERAL ISSUE 
defined, 71 

forms of, in assumpsit, 71 
in debt, 71 
in covenant, 71 
in trespass, 72 
in replevin, 72 
in trover, 72 
in case, 72 
admissions made by, McNulta v. Lockridge, 137 111. 270, 
VI 111 Notes p. 699, 72-74 
GENERAL VERDICT 

defined, 57 
HABEAS CORPUS 

writ of, defined, 8 
HITCHCOCK V. HAIGHT, 2 Gilman 604, reported, 60-61 
HOUSE OF LORDS 
jurisdiction of, 4 
IDEM SONANS 

defined, 91 
IMPARLANCE 
defined, 51 
kinds of, 51 
general, defined, 51 
general-special, defined, 51 
special, defined, 51 
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INDEBITATUS ASSUMPSIT 

defined, 11 
INDUCEMENT 

as formal part of declaration, 32 
matter of, will not make pleading double, 86 
in special traverse, 76 
INTERLOCUTORY JUDGMENT 

defined, 68 
ISSXTE 

defined, 82 

definition in Willard y. Zehr, 215 111. 154, 82 

tender of, defined, 82 

form of, 82 
acceptance of, defined, 82 
• similiter, defined, 82 

joinder in demurrer, defined, 83 
rules which tend to produce, 70-83 
rules which tend to secure materiality of, 84-85 
rules which tend to secure singleness of, 86 
rules which tend to secure certainty of, 90-94 
JOINDER IN DEMURRER 

defined, 83 
JUDGMENT 

motion in arrest of (see Arrest of Judgment) 

defined, 67 

by default, defined, 67 

kinds of, 67-68 

interlocutory, defined, 68 

final, defined, 68 

forms of, 68 

respondeat ouster, defined, 68 
quod recuperet, defined, 68 
that writ be quashed, defined, 68 
nil capiat, defined, 68 
JUDGMENT NON OBSTANTE VEREDICTO 
defined, 59-60 

distinguished from a repleader, in Hitchcock y. Haight, 
2 Gilman, 604, 60-61, and Rodriguez v. Merriman, 133 
lU. App. 372, 61-66 
JURISDICTION 

of Principal English Common Law Courts, 4 
of Illinois Courts, 5-6 
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JUSTICES OF THE PEACE 

jurisdiction, 5 
KEOKUK & HAMILTON BRIDGE CO. v. WETZEL, 228 lU. 

253, reported, 46-49 
KING'S BENCH 

court of, jurisdiction, 4 
LESTER V. PEOPLE, 150 HI. 408, VH HI. Notes pp. 22-23, 

reported, 50-51 
LIBBY, MCNEILL & LIBBY v. COOK, 222 HI. 206, VIII lU. 

Notes p. 776, reported, 54-56 
LIMITATIONS 

statute of, in Illinois, 19-20 

as affecting election to sue in tort or in contract, 19 
LLOYD & CO. V. MPGRS. WAREHOUSE CO., 102 HI. App. 

553, reported, 20-21 
LOCAL ACTION 

defined, 90 
MANDAMUS 

writ of, defined, 7 
MARQUETTE THIRD VEIN COAL CO. v. DIBLIB, 208 lU. 

117, VIII ni. Notes p. 440, reported, 87-88 
MATERIALITY 

rules which tend to secure, of issue, 84-85 
McNULTA V. LOCKRIDGE, 137 111. 270, VI HI. Notes p. 699, 

reported, 72-74 
METROPOLITAN W. S. ELEV. R. R. CO. v. WHITE, 166 

m. 375, VII 111. Notes p. 543, reported, 58-59 
MISCELLANEOUS RULES IN PLEADING, 101-102 
MISJOINDER OP ACTIONS 

defined, 27 

consequence of, 27 
MISNOMER 

effect of, 91 
MIXED ACTIONS 

defined, 9 

enumerated, 10 
MOTION TO TAKE PROM THE JURY 

defined, 54 

when will be granted, Libby, McNeill & Libby t. Cook, 
222 lU. 206, VIII lU. Notes p. 776, 54-56 
MOTIONS 

for a new trial 
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MOTIONS— continued 
defined, 57 
grounds of, 58 
form of, 58 

when specifies grounds, effect of, illustrated in Metro- 
politan W. S. Elev. R. R. Co. v. White, 166 111. 375, 
VII 111. Notes p. 543, 58-59 
in arrest of judgment 
defined, 59 

function of, illustrated in Fountain Head Drain Dist. 
V. Wright, 228 lU. 208, VIII 111. Notes p. 903, 59 
for judgment non obstante veredicto 
defined, 59-60 

distinguished from repleader in Hitchcock v. Haight, 
2 Oilman, 604, 60-61, and Rodriguez v. Merriman, 
133 lU. App. 372, 61-66 
for repleader 
defined, 60 

distinguished from judgment non obstante veredicto 
in Hitchcock v. Haight, 2 Oilman, 604, 60-61, and 
Rodriguez v. Merriman, 133 111. App. 372, 61-66 
for venire facias de novo 
defined, 67 
MUNICIPAL COURT OP CHICAGO 

jurisdiction, 5 
NAMES OF PERSONS 

pleadings should specify, 91 
NEGATIVE PREGNANT 
in pleading, defined, 96 
examples of, 96-97 
NEW ASSIGNMENT 

in pleading, defined, 81 
NEW TRIAL 

motion for, defined, 57 

grounds of, enumerated, 58 

when, specifies grounds, effect of discussed in Metro- 
politan W. S. Elev. R. R. Co. v. White, 166 111. 375, 
VII lU. Notes p. 543, 58-59 
NIL CAPLA.T 

judgment of, defined, 68 
NIL DICIT 

judgment of, defined, 68 
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NON ASSUMPSIT. 

plea, form of, 71 
NON CBPIT 

plea, form of, 72 
NIL DEBET 

plea, form of, 71 
NON ES FACTUM 

plea, form of, 71 
NOT GUILTY 

plea, form of, 72 
NON-JOINDER 

of actions, defined, 27 
consequence of, 27 
NON OBSTANTE VEREDICTO 

judgment, defined, 59-60 

distinguished from repleader in Hitchcock y. Haight, 
2 Oilman, 604, 60-61, and Rodriguez y. Merriman, 
133 m. App. 372, 61-66 
NUISANCE 

abatement of, defined, 1 
OBSCURITY 

rules which tend to prevent in pleading, 95 
ORDER OP PLEADING 

outlined, 102 
ORIGINAL WRIT 

defined, 28 
OYER (see Profert and Oyer) 
PARTIES TO ACTIONS 

Dicey 's rules, as to, 23-27 
PEOPLE V. PULLMAN PALACE CAR CO., 175 111. 125. VH 

111. Notes p. 827, reported, 77-78 
PEREMPTORY PLEAS 

defined, 46 

distinguished from plea in abatement, in Keokuk & Hamil- 
ton Bridge Co. v. Wetzel, 228 111. 253, 46-49 
PERSONAL ACTIONS 

defined, 9 
PERSONS 

pleadings must specify names of, 91 
PITTS SONS' MFG. CO v. COMMERCIAL NAT. BANK, 121 
ni. 582, VI lU. Notes p. 124, reported, 46 



116 INBIEZ 

[betebbnces abb to pages] 
PLACE 

pleadings must have certainly of, 90 
PBAECIPE 
defined, 28 
form of, 28-29 
PLEADINQS 
defined, 31 
objects of, 31 
in their order, 31 
declaration (see Declaration) 
pleas (see Pleas) 
replication (see Beplication) 
defects in, how cured, 40 
PLEADING OVER WITHOUT DEMUEREE 

effect of, 40 
PLEAS 

classified, 46 
dilatory, defined, 46 

order of, 102 
peremptory, defined, 46 
in abatement, defined, 46 

distinguished from pleas in bar, Eeokuk & Hamilton 
Bridge Co. v. Wetzel, 228 111. 253, 46-49 
in confession and avoidance 
defined, 78 
classes of, 78 

by way of excuse, defined, 78 
by way of justification, defined, 78 

examples of, 78 
doctrine of color, as applied to, 78-79 
defined, 78-79 
kinds of, 79 
express defined, 79 

example of, 79-80 
implied, defined, 79 

application of, in Wiley v. Nat Wall Paper Co., 
70 lU. App. 543, 80-81 
sub-rules as to, 81 
puis darreign continuance 
defined, 49 
application of, in Bipley v. Leverenz, 183 HI. 519, 49-50 
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PROBATE COURT 

jurisdiction, 5-6 
PROCEDENDO 

writ o£, defined, 8 
PRODUCTION OF ISSUE 

rules which tend to, 70-83 
PRODUCTION OP SXHT 

as formal part of declaration, 32 
PROPERT AND OYER 

defined, 50 

applied in Lester v. People, 150 111. 408, VII 111. Notes pp. 
22-23, 50-51 
PROHIBITION 

writ of, defined, 8 
PROLIXITY 

rules which tend to prevent, 99-100 
PROTESTATION 

in pleading, defined, 81 
Pins DARREIGN CONTINUANCE 

defined, 49 

application of, in Ripley v. Leverenz, 183 HI. 519, 49-50 
QUANTUM MERUIT 

defined, 11 
QUANTUM VALEBANT 

defined, 11 
QUALITY, QUANTITY AND VALUE 

pleadings must have certainty of, 90-91 
QUARE IMPEDIT 

writ of, defined, 10 
QUOD RECUPERET 

judgment of, defined, 68 
QUO WARRANTO 

writ of, defined, 7 
REAL ACTIONS 

defined, 9 
RECAPTION AND REPRISAL 

right of, defined, 1 
RECORD 

what constitutes, 59 
RECOUPMENT 

defined, 20-21 

C. L. P.— 9 



118 INDKK 

[BErEBBNCBB ABB TO PAOBS] 

REMEDIES 

defined, 1 

classified, 1 

extra-legal, defined, 1 

extra-legal, enumerated, 1 

election of, defined, 13 

nature and extent of, as affecting election, 22 
REPLEVIN 

action of, defined, 12 
REPLEADER 

motion for, defined, 59 

distinguished from motion for judgment non obstante 
veredicto, Hitchcock v. Haight, 2 Oilman 604, 59-60, 
and Rodriguez v. Merriman, 133 111. App. 372, 61-66 
REPLICATION 

for double, leave of court necessary, 89 
REPLICATION DE INJURIA 

defined, 74 

example of, 75 

application of, Allen v. Scott, 13 111. 80, 75 
RESPONDEAT OUSTER 

judgment of, defined, 68 
RIGHT 

writ of, defined, 9 
RIGHT OF DOWER 

writ of defined 9 
RIPLEY V. LEVERENZ, 183 111. 519, reported, 49-50 
RODRIGUEZ V. MERRIMAN, 133 HI. App. 372, reported, 61-66 
RULES 

which tend to the production of an issue, 70-83 

which tend to secure materiality of issue, 84-85 

which tend to secure singleness of issue, 86 

which tend to secure certainty of issue, 90-94 

which tend to prevent obscurity and confusion in plead- 
ing, 95-98 

which tend to prevent prolixity and delay in pleading, 
99-100 

miscellaneous, 101-102 

subordinate, as to traverses, 78 

subordinate, as to all pleas, 81 

subordinate, as to general certainty, 90-91 

subordinate, as to pleas in confession and avoidance, 81 
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SCIRE FACIAS 

writ of, defined, 8 
SELF DEFENSE 

right of, defined, 1 
SET-OFF AND RECOUPMENT 

defined, 20-21 

as affecting election of remedies, 20 

applied in Lloyd & Co. v. Mfgrs. Warehouse Co., 102 111. 
App. 553, 20-21 
SEVERAL COUNTS OR PLEAS 

allowance of, in practice, 86-87 
SIMILITER 

defined, 82 

form of, 82 
SINGLENESS 

of issue, rules tending to secure, 86 
SPECIAL DEMURRER 

defined, 35 

form of, 35-36 
SPECIAL FINDINGS IN ILLINOIS 

defined, 57 
SPECIAL TRAVERSE 

defined, 75-76 

formal parts of, 76 

objects of, 76 

examples of use of, 76-77 

application of. People v. Pullman Palace Car Co., 175 El. 
125, VII 111. Notes p. 827, 77-78 
SPECIAL VERDICT 

defined, 57 
STATUTE OF LIMITATIONS 

as affecting election of remedies, 19 

in Illinois, 19-20 
STEPHEN'S RULES OF PLEADING 

outlined, 69 
SUIT 

defined, 3 
SUMMONS 

form of, 29 
SUPERIOR COURT OF COOK COUNTY 

jurisdiction of, 5 
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SUPREME COURT 

jurisdiction of, 5 
SURPLUSAGE 
defined, 100 
SURVIVAL OF ACTIONS 

as affecting election of remedies, 19 
TIME 

pleading shonld show certainty of, rule explained, 90 
TITLE 

pleadings should show, rule explained, 91 
TORT 

actions in, enumerated, 9-10 
form of declaration in, 34-35 
TRANSITORY ACTION 

defined, 90 
TRAVERSES 
defined, 70 
forms of, 70 
common, defined, 70 

example of, 70-71 
general issue, defined, 71 
forms of, 71-72 

admissions made by, McNulta v. Lockridge, 137 111, 
270, VI 111. Notes p. 699, 72-74 
replication de injuria 
defined, 74 
example of, 74-75 

application of, Allen v. Scott, 13 111. 80, 74-75 
special 

defined, 75-76 
formal parts of, 76 
objects of, 76 
examples of use of, 76-77 

application of. People v. Pullman's Palace Car Co., 
175 111. 125, Vn lU. Notes p. 827, 77-78 
must tender issue, 80 
must not be on an immaterial point, 84 
must not be too large, 84 

example of, 84 
must not' be too narrow, 84 

example of, 84-85 
subordinate rules as to, 78 
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TRESPASS 

action of, defined, 12 

kinds of, enumerated, 12 . 

general issue in, 72 
TROVES 

action of, defined, 12 

general issue in, 72 
VARIANCE 

defined, 51 

appUed in Wabash R. R. Co. v. Billings, 212 lU. 37, VU HI. 
Notes p. 540, 52-54 
VENXJB 

defined, 90 

actions classified as to, 90 
VENIRE FACIAS DE NOVO 

motion for, defined, 67 
VERDICT 

defined, 57 

kinds of, 57 

general, defined, 57 

special, defined, 57 

defects in pleading cured by, illustrated in C. & A. R. R. 
Co. V. Clausen, 173 lU. 101, VH IlL Notes pp. 759-761, 
43-46 
VERIFICATION 

pleas in confession and avoidance should conclude with, 78 

special traverse should conclude with, 76 

form of, 98 
VIDELICET 

pleading time under, when, 90 
WASTE 

action of, defined, 10 
WABASH R. R. CO. v. BILLINGS, 212 111. 37, VH HI. Notes 

p. 540, reported, 52-54 
WILLARD V. ZEHR, 215 lU. 154, reported, 82 
WILEY & DRAKE v. NAT. WALL PAPER CO., 70 HI. App. 

543, reported, 80-81 
WRIT, ORIGINAL 

defined, 28 
WRIT OF DOWER 

defined, 9 
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WRIT OP EBBOB 

defined, 67 

distinguished from appeal, 67 

generally, defined, 67 

coram nobis, defined, 67 
WBIT OF FOBMEDON 

defined, 9 
WBIT OF BIGHT 

defined, 9 
WBIT OF BIGHT OF DOWBB 

defined, 9 
WBIT OF QUABE IMPEDIT ] 

defined, 10 I 
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Evidence — Sunderland's Cases on Evidence. By Edson R. Sunderland, Professor in 
the University of Michigan Law School. $4.50 net. 

Extraordinary Legal Remedies — Goodnow*s Oases on Officers, including Extraordi- 
nary Legal Remedies, by Frank J. Goodnow of the Law Department of Columbia 
University. 1 volume $5.00 net. 

International Law— Dwyer's Cases Private International Law, second ed., by John 
W. Dwyer, of the Law Department, University of Michigan. $4.00 net. 

Negotiable Instruments, Bunker's Cases on Negotiable Instruments, by ^Robert E. 
Bunker, Professor of Law in the University of Michigan. 1 volume $4.00 net. 

Officers — Goodnow's Gases on Law of Officers, including Extraordinary Legal Reme- 
dies, by Frank J. Goodnow, of the Law Department of Columbia University. 1 
volume $5.00 net. 

Partnership — Mechem's Cases on Partnership, by Floyd R. Mechem. Seconji edition 
b5' Frank L. Sage, Professor of Law in the University of Michigan. 1 vol. $3.50 net. 

Partnership-— Enlarged Edition, Mechem's Cases, same as above with addition of 
Supplement. 1 volume, third edition, $4.50 net. 

Procedure — ^Sunderland's Cases on Procedure, 7 volumes $4.50 each (in preparation). 

Property — ^Rood's Cases on Property, Second Edition, by John R. Rood, Professor of 
Law in the University of Michigan. 1 volume $3.75 net. 

Suretyship— Wilson's Cases on Guaranty and Suretyship, by H. H. Wilson, of the Law 
Department of the University of Nebraska. 1 volume $4.00 net. 

Trial Practice — Sunderland's Cases on Trial Practice, by 'Edson R. Sunderland of 
the Law Department of the University of Michigan. $4.50 net. 

Taxation — Goodnow's Cases on Taxation, by Frank J. Goodnow of the Law Depart- 
ment of Columbia University. 1 volume $5.00 net. 

Wills — Bates' Cases on Wills, by Henry M. Bates, Dean of the Law Department, 
University of Michigan. 1 volume. (In preparation.) 

CALLAGHAN & COMPANY 
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LEADING LAW SCHOOL TEXT BOOKS 



Air^iifjr — Bays. A handbook, by Alfred W. Bays, 
Professor of Law. Northwestern' University 
School of Commerce, fl.50. 

Airency Outlines— -Mechem Outlines of AccBC^Tt by 

Floyd R. Mechem, Professor of Law in the 
University of 'Chicaffo. Second Edition. fS.OO. 

Acencv — ^Bfeehem on Aceucy. A treatise by Floyd 
R. Mechem. $S.OO n^t. 

Am<>ricftn I«aw — ^Andrews' American l4iw. Second 
Edition by J. D. Andrews. 2 vols. $12.00. 
Same. 1 vol. ed., $5.00 net. 

Bailments and Carriers;— 0<»ddnrd'B Outlines, by E. 

C. Goddard. Professor of Law in the University 
of Michigan. $2.00 net. 



Equity Pleading and Practle« 

1*. Van Zlle. $6.00 net. 



Van ZUe. by Philip 
A concise 



Equity Pleadlnir and Praotico— Bush. 

work by Q. Fred Rush. $SJ(0 net. 
Or Text and Cases combined $4JM>. 

Eridenoe— Hammon. A treatise, by Louis L. Ham* 
mon. $S.OO net. 



Bailments and Canicra— Van Zlle, by Philip T. 
Van Zlle, Dean Detroit College of Law. Second 
Ed. $5.00. 

Baokrupley— Bays. A handbook on Debtor, Credi- 
tor and Bankruptcy, by A. W. Bays. $1.50. 

Banks and Banking. A handbook by A. W. 
Bays. $1.50. 

Blackstone's CommcntarlM— Cooley. 4th Edition 
Commentaries on the Laws of England by Will- 
iam Blackstone, with a translation of all for- 
eign words and phrases appearing in the text 
and very full and copious notes by Thomas M 
Cooley. Fourth Edition by J. D. Andrews. 2 
volumes $9.00 net. Same. 3rd Edition $6.00 net. 



■ An illustrated treatise, by 
Thomas W. Hughes, Professor of Law in the 
University of IllinoiR. $4.00 net. 



Business Methods and Flnanco — By George L. Cor- 
lis. Dean Benton College of Law. 

Carriers — ^Hutchinson. The Law of Carriers. Second 
Ed. by Floyd R. Mechem. $4.00. 

Code Pleading — ^Phillips. Principles of Pleadings 
in Actions under the Codes of Civil Procedure 
by G. L. Phillips. $4.00 net. 

Commercial Ltaw — Bays. American Commercial 
l^aw Series. 9 vols. $12.00. Separately per 
volume $1.50. 

Commercial Law — Coriis. By George L. Corlis, 
Dean Benton College of Law., 1 volume. 

Common Law Pleading — ^Andrews' Stephen's Plead- 
ings. By Henry John Stephen. Second Edition 
by J. D. Andrews. . $8.50 net. 

Contracts— 'Anson. Second American Edition, by 
Jerome C Knowlton. Professor of Law in the 
University of Michigan. $3.50 net. 

Contracts — Bays. A handbook, by A. W. Bays. $1.50. 

Contracts — Hanuuon. The General Principles of 
Contracts, by Louis L. Hammon. $5.00 net. 

Contracts — ^^Villis. A treatise by Hugh E. Willis. 
Professor of Law, University of Minnesota Law 
School, $3.00 net. 

Corporations — ^Municipal—- Elliott. Second Edition, 
by John B, Macy, Professor In Boston Univer- 
sity Law School. $4.00 net. ' 

Corporati<Mps — ^Bays. A handbook by A. W. Bays. $1 J(0. 

Coiporatlons— 'Marshall-— (Private]. A treatise. 
Second Edition by William L. Marshall and 
William L. Clark. $4.00 net. 

Corporations — ^Abbott — [Public]. ^ A treatise by 
Howard S. Abbott. 1 volume $4.00. 

Criminal Law — Clark ft Marshall — Crimes. Second 
Edition by Herschell B. Lazell. $5.00 net. 

Criminal Law and Procedure Outlines — Washburn. 

By Emery Washburn. Third Ed. by M. D. 
Ewell. $2.50 net. 

Damages — Willis^ A concise treatise by Hugh E. 
Willis, Professor of Law, University of Minne- 
sota. $3.00 net. 

Dictionary— Cyclopedic Law Dictionary. $6.00. 

Dictionary — ^Kinney's Dictionary and Glossary. 
$4.00. 

Domestic Relations— Peck, by Epaphroditus Peck, 
of the Law Dept. of Yale University. $3.50 net. 

Equity Pleading and Practice— Fletcher. Equity 
Pleading, Practice and Fornas, by William Meade 
Fletcher. $5.00 net. 



A practical Codification by 
Richard I..ee Kennedy. $2.00 net. 

Evidence — ^Beynolds Theory of Evidence* by Will- 
iam Reynolds. $2.00 net. 

Evidence— Reynolds. Trial Evidence and Cross Ex- 
amination, pocket edition. Limp leather. $3.^50. 

lnsaranc< 

Insurnncf 



I. A handbook, by A. W. Bays. $lJt6. 
-Kerr. $5.00. 



International Law — ^Bordwell's Laws of War. By 

W. P. Bordwell, Professor of Law, University 
of Missouri. $8J(0 net: 

International Law — ^Taylor. The Origin and 
Growth of International Public Law, by Han- 
nisv Taylor. $5.50 net. 

Jurisprudence— Pattee. The Essential Nature of 
Law, by W. -S. Pattee, Dean Law Department, 
University of Minnesota. $2J(0 net. 

Lecal Ethics— Warvelle. A discussion of pro- 
fessional conduct by George W. Warvelle. $1.60. 



A handbook by 



Negotiable Instmmtaits— Baya^ 

Alfred W. Bays. $1.50. 

Negotiable Instruments— Bunker* by Robert E. 
Bunker, Professor of Law In the University of 
Michigan Law School. $8.50. 

N^otlable Instruments — Ogden, by , J. M. Ogden 
of the Indiana Law '^School. $4.00. 

Nj^rotlable Instrnmentf— Selover. Second Edition 
by Wm. H. Oppenheimer. $4.00 net. 

Oflicera— Mechem. Pqblic Offices and Officers, by 
Floyd R. Mechem. $5.00 net. 

Partnership— Bays. A handbook, by A. W. Bays. $1 JSO. 

Partnership — ^Meehem. By Floyd R. Mechem. 
Second edition, $2.50 net. 

Partnershlp-^humaker, by Walter A. Shumaker. 
Second edition. $8.00 net. 

Personal Property — Chllds» by Frank Hall Chllds. 
sometime Professor of Law in Chicago Kent 
College of Law. $4.00 net. 

Qulzxers — ^Walrii. Students Quiz Books. 14 num- 
bers. Paper, each 50 cents. 



Real Property— >Bays. 
Bays. $1.50. 



A handbook by A. W. 



Real Property- TilTany, by Herbert T. TifTany. 
2 volumes. $10.00. 
Student's edition 12 volumes in 1] $7.00 net. 

Real Property — ^Warvelle. Elements, by George 
W. Warvelle. Second edition. $4.00 net. 

Roman Law — Sandar's Justinian Institutes. First 
American Ed. by W. E. Hammond. $5.00. 

Sales— A handbook by Alfred W. Bays. $1.50. 

Suretyship — Spencer. A treatise on Suretyship 
and Guaranty, by Edward W. Spencer, Dean 
Marquette Univ., College of Law. $4.00. 



Torts— Cooler. 

John Lewis. 



A new Law School Edition, by 
$5.00 net. 



Torts — Cooley's Elements, by Thomas M. Cooley. 
$3.50 net. 

Trusts — ^Pound, by Roscoe Pound, Professor of Law 
in Harvard University. [In preparation.] 

Wills-— Rood. Including also Gifts Causa Mortis 
and a summary of the law of Descent, Distri- 
bution and Administration, by John R. Rood. 
Professor of Law University of Michigan. $4.00. 
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